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 1.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the Fourth Amended Complaint (“4thAC”) is sustained, without 
leave to amend.  (CCP § 430.10 (e).)   

 
Plaintiffs’ 4thAC continues to attempt to state a cause of action for loss of relocation 

benefits because plaintiffs were forced to move from a mobile home park located at 701 Wilbur 
Avenue, in Antioch, California, that was owned by defendant Bosman, was once up for potential 
sale to Pacific West Communities, and was ultimately emptied, or largely emptied, as a result of 
code enforcement action by the City of Antioch. 

 
Facts 
 
The 4thAC alleges the following.  Defendant Joe Bosman owns the Wilbur Avenue 

property.  (¶ 2.)  On the rear of his property he had 15 tenants who own mobile homes.  He was 
charging them approximately $500/month. 

 
He claims that since 2004 he has advised his tenants there was a possibility for a future 

housing project and that they might have to move one day.  (4thAC at 17:11.)  
 
Plaintiffs moved their mobile home onto the property on August 3, 2013 after learning 

about the property though a listing on Craig’s list.  (¶ 12.)  They are over 65 years of age now 
and have health problems, including, for one of them, end-stage liver disease.  (¶ 15.)  Bosman 
failed to inform plaintiffs that the property was not a legal mobile home park.  They would not 
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have moved there had they known this.  (Ibid.)   
 
As of May 2015, Bosman had a contract with defendant Pacific West Communities, an 

affordable housing development company, to sell them the property for construction of the Delta 
Courtyard Apartments.  (¶ 11.)  This project had been planned since April 5, 2015.  (¶ 2.)  
William Spann, who inferentially was an agent or employee of Pacific, was in charge of the 
project. (¶ 2.)   

 
In June 2016, Contra Costa County passed a resolution to issue $50,000,000 in bond 

money for the Delta Courtyard Apartments project.  (¶ 11.) 
 
On July 25, 2016, Pacific submitted a Development Budget.  It had a line on it for 

relocation costs, but no numbers were filled in, only the letters “xxxxxxxx.”  That document also 
showed the need to apply to HUD for a loan of nearly $3 million.  (¶ 11.)   

 
On August 11, 2016, Bosman gave all tenants a 60-day notice to quit the Property.  

(¶ 11.)   
 
The City issued a staff report on September 2, 2016, erroneously characterizing the 

Property as a “vacant lot.”  (¶ 11.) 
 
On September 7, 2016 the City approved the application for the Project.  (¶ 11.) 
 
On November 8, 2016, councilwoman Lori Ogorchock visited the site, and thus impliedly 

knew then (if not earlier) that mobile homes were located on it.  Later that day, Pacific appeared 
before the City Council and said it would have to withdraw from the Project due to a Measure O 
Tax Assessment that had just been discovered.  Pacific claimed this assessment made the 
Project economically unfeasible.  (4thAC at 9:26-10:4.) 

 
On January 30, 2017, the City initiated a Code Enforcement action.  They issued a 

notice to Bosman that he had to remove all the mobile homes within 30 days.  (Id. at 10:11-13.) 
 
On March 25, 2017, Bosman appeared at a City Council meeting and announced he had 

25 people living on his property.  (Id. at 10:18-21.) 
 
Bosman appealed the Code Enforcement action, submitting documents on June 1, 2017 

that said he had mobile homes on the property for many years and the City never said it was a 
Code violation before.  (Id. at 11:12-14.)  He asked that the RV use be allowed to continue for 
the additional year or two that it would take for the financing portion of the project to be 
completed.  (Id. at 11:23-27.)   

 
On July 25, 2017, City staff signed “RADRAP, an agreement that [the] City owes to HUD 

and specifically states there are no displacing activities that need their attention.”  (Id. at 13:5-6.)   
 
At a meeting held on June 10, 2017 Bosman asked that he be given until June 1, 2018 

to notify the tenants they had to leave.  (Id. at 13:25-27.) 
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Bosman and the City then entered into a Tolling Agreement of the Code Enforcement 
Action delaying all action on it until sometime after May 2018, when the parties expected to 
receive a letter from HUD.  (Id. at 17:20-22.) 

 
Plaintiffs stopped paying rent on January 18, 2018 giving notice they were doing so 

because Bosman did not have a permit to operate a mobile home park and they were being 
evicted by Code Enforcement.  (Id. at 4:26-28.)  Plaintiff filed this action against Bosman, 
the City, Pacific, and Spann on January 26, 2018.   

 
Bosman served three-day notices to quit or pay rent on February 1, 2018 and, 

in retaliation for this lawsuit, filed an unlawful detainer action on April 27, 2018.   
 
Plaintiffs vacated the premises on July 23, 2018. 
 
The Project is still going forward with plans on which Pacific’s name appears.  

(4thAC at 32:21-24.)   
 
The 4thAC alleges four causes of action.  The first two are against defendant Bosman.  

The City demurs to the Third Cause of Action, labeled Negligence.  Defendants Pacific and 
Swann demur to the Fourth Cause of Action, labeled Intentional Misrepresentation. 
 

This is plaintiffs’ Fourth Amended Complaint.  The ruling on the Third Amended 
Complaint said that the court would not likely allow further amendments. 
 

The current version of the complaint advances the following key legal theories:  the City 
owes plaintiffs relocation benefits.  Further, defendants Pacific and Spann are liable for failing to 
disclose to the City, the County, the State Treasurer, or HUD that 15-RV households were on 
the site.  (4thAC at 31:4-7.)    
 

Analysis 
 

Third Cause of Action 
 
As stated previously, a public entity, such as the City, may be sued only for direct liability 

pursuant to a statute imposing a mandatory duty on it (see Gov’t C. § 815.6), or vicarious liability 
for the act of a public employee.  (See Gov’t C. § 815.2 (a).)  Based on the court’s previous 
rulings, only a theory of direct liability remains at issue. 

 
The statutes that plaintiffs may be relying on in the 4thAC as the source of the 

alleged mandatory duty are California’s Mobilehome Residency Law (C.C. § 798, et. seq.), 
Government Code section 65863.7, the federal Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 (the “URA”) (42 U.S.C. § 4601 et. seq.), and 
the federal Housing and Community Development Act of 1974 (see 42 U.S.C. § 5304 (d) 
(the “HCD Act” or “Section 104 (d)”). 

 
The Mobilehome Residency Law provides that due to the high cost of moving 

mobilehomes, the owners of the same are entitled to unique protections.  (CC § 798.55 (a).)  
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Management may not terminate their tenancies except for specified reasons and must first give 
a 60-day written notice.  (CC § 798.55 (b) (1).)   However, plaintiff fails to cite any provision of 
that law that would require the City, or anyone else, to pay relocation benefits. 
 

Government Code section 65863.7 states that prior to the “conversion of a mobilehome 
park to another use . . . the person or entity proposing the change in use shall file a report on 
the impact of the conversion . . . upon the displaced residents of the mobilehome park to be 
converted . . . [T]he report shall address the availability of adequate replacement housing in 
mobilehome parks and relocation costs.”  (Gov’t C. § 65863.7 (a).)   

 
“The legislative body . . . shall review the report, prior to any change of use, and may 

require, as a condition of the change, the person or entity to take steps to mitigate any adverse 
impact of the conversion . . . on the ability of displaced mobilehome park residents to find 
adequate housing in a mobilehome park. The steps required to be taken to mitigate shall not 
exceed the reasonable costs of relocation.”  (Gov’t C. § 65863.7 (e).)  Further, if a city closes 
a mobilehome park because of code violations the same report is required, but in that event, 
the owner, rather than the buyer, is considered the person making the change in use.  
(Gov’t C. § 65863.7 (j).) 

 
None of these provisions impose a mandatory duty on the City to provide, or require 

another to provide, relocation costs.  Subsection (e) uses the words “may require,” not 
“shall require.”  

 
The focus of the federal law known as the URA is on providing relocation assistance 

when persons are displaced due to a project undertaken by a federal agency or with federal 
financial assistance.  (See 42 U.S.C. § 4621 (a)(1).)  However, courts have held that the URA 
applies only to projects undertaken by a public agency or to projects where federal assistance is 
given to a state or local public agency for that agency to undertake the project; the URA does 
not apply to a project undertaken by a private developer with federal assistance.  (Isham v. 
Pierce (9th Cir. 1981) 694 F.2d 1196, 1200-1203.)  The 4th AC alleges precisely such an 
exempted type of mixed private/public project.  Thus, the Project is not subject to the URA.   
 

Further, courts have held that the URA does not create a private right of action.  (See 
Delancey v. City of Austin (5th Cir. 2009) 570 F.3d 590, 592; Clear Sky Car Wash, LLC v. City 
of Chesapeake (E. Dist. Va. 2012) 910 F.Supp.2d 861, 877-878.)   Thus, a person deprived of 
relocation assistance that the URA guarantees may not sue directly for damages under the 
URA, which is what plaintiffs have done. 

 
The other federal law plaintiffs rely on is section 104 (d) of the Housing and Community 

Development Act of 1974 (see 42 U.S.C. § 5304 (d), 24 CFR § 42.305 and § 42.350), and 
various regulations in part 24 of title 49 of the Code of Federal Regulations (“CFR”).)  The HCD 
Act focuses on providing low and moderate income housing, and it affords relocation assistance 
to persons displaced by such housing projects.  (See 42 U.S.C. § 5301 (c); 5304 (d).)  Grants 
under the HCD are provided only to state or local governments.  (See 42 U.S.C. § 5301 (a).)  
Those public entities are the “grantees” and they are the ones that have various duties under 
section 5304.  (Ibid.)  Key among those duties for purposes of this case are the duty under 
subsection (d) to certify that the grantee is following a residential antidisplacement and 
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relocation assistance plan and under subsection (k) to “provide for reasonable benefits to any 
person involuntarily and permanently displaced as a result of the use of assistance received 
under this title to acquire or substantially rehabilitate property.” 

 
The 4thAC fails to establish that section 104 (d) applies, however, for it fails to allege that 

the any federal assistance was actually given to the Project and that the City was the grantee of 
that assistance. 

 
Plaintiffs submit documents that suggest they may argue the federal assistance involved 

consists of funds from a block grant that the City used to do Code enforcement.  However, 
section 104 (d) does not require payment of relocation costs where block grant funds are used 
solely to pay the administrative costs of code enforcement as opposed to assisting in a 
development project.  (Berrios v. Lancaster (E. Dist. Pa. 1992) 798 F.Supp. 1153, 1161.) 

 
Plaintiffs may be trying to allege that the code enforcement action here was simply a 

pretext for assisting with the development project, and to model their complaint on the facts of 
Price v. City of Stockton (9th Cir. 2004) 390 F.3d 1105.  However, unlike in Price, the 4thAC here 
does not allege that the City’s Code enforcement activities were precipitated by the City’s desire 
to acquire and redevelop Bosman’s property for itself.  

 
Finally, plaintiffs cannot state a claim against the City for failing to inspect the Property to 

determine whether anyone lived on it.  The City is immune from liability for failing to inspect 
property or to enforce laws.  (Gov’t C. § 818.2, 818.6.)  

 
The demurrer to the Third Cause of Action is sustained without leave to amend. 
 
Fourth Cause of Action  
 
The court has previously listed the elements of a cause of action for Intentional 

Misrepresentation and ruled that they were inadequately alleged in the prior pleading.  
Therefore, it will not repeat that discussion here. 
 

The 4th AC still fails to allege a valid cause of action for intentional misrepresentation.  
It fails to allege that plaintiffs made any decision or took any action in reliance on any 
representation or non-disclosure that Spann or Pacific West made to the City, even if plaintiffs 
are within the circle of people that such deceit was intended to affect, which is not a given.  
(See generally Geernaert v. Mitchell (1995) 31 Cal.App.4th 601, 607-608; De Zemplen v. Home 
Federal Sav. & Loan Asso. (1963) 221 Cal.App.2d 197, 205-206.)   

 
Further, according to plaintiffs’ Opposition, some mobile homeowners were still at the 

site in August 2019.  Thus, plaintiffs did not end up having to move because of a development 
project.  And they did not fail to receive relocation assistance because someone that owed it to 
them did not notify them of their right to it.  They did not receive it because they did not qualify 
for it under an applicable statute, or because they were not “displaced” under the terms of that 
statute.  Rather they were “displaced” because they made the choice to stop paying rent 
January 2018.   
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The demurrer to the Fourth Cause of Action is sustained without leave to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on Line 3. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY WILLIAM SPANN, PACIFIC WEST COMMUNITIES 
* TENTATIVE RULING: * 
 
See Line 3. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE 
FILED BY WILLIAM SPANN, PACIFIC WEST COMMUNITIES 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on Line 3. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY TONY WONG, YVONNE WONG 
* TENTATIVE RULING: * 
 
 
              Defendants’ Motion to Expunge the Lis Pendens is granted. Plaintiff has not met his 
burden of establishing a probable validity of prevailing on his claims. 
 
 Defendants bring this motion to expunge the lis pendens pursuant to CCP §§ 405.30, 
405.31, 405.32.  Defendants also seek recovery of attorney’s fees pursuant to CCP § 405.38. 
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 The court may order the lis pendens expunged if: (1) the court finds that the pleading on 
which the notice is based does not contain a real property claim. (Cal. Code Civ. Proc. § 
405.31); (2) if the court finds that the claimant has not established by a preponderance of the 
evidence the probable validity of the real property claim. (Cal. Code Civ. Proc. § 405.32); and 
(3) the court finds that the real property claim has probable validity, but adequate relief can be 
secured to the claimant by the giving of an undertaking. (Cal. Code Civ. Proc. § 405.33.) 
 
 
Background 
 
 Plaintiff Badr Sanane Azze leased a commercial property at 134 East 10th St. in 
Pittsburg, which he operated as a convenience store.  Defendants Tony and Yvonne Wong own 
the subject property. Plaintiff had a five-year lease, extending from 2010 to 2015. The lease 
provided for an option to renew if written notice is given no later than 90 before expiration of the 
lease.  Plaintiff did not provide the notice, but continued to make rent payments.  Plaintiff alleges 
the lease agreement was orally modified in 2018. 
 
 On or about November 13, 2017, the Wongs and Plaintiff entered into a sales agreement 
under which Plaintiff would purchase the subject property for $680,000. Plaintiff’s has not 
obtained the funding.  In September 2018, the Wongs’ attorney informed Plaintiff they intended 
to sell the property to other prospective buyers, also named as defendants in this case.     
 
 On October 18, 2018, the same day the original complaint was filed, Plaintiff filed a 
Notice of Pendency of Action and then caused a Lis Pendens to be recorded with the Contra 
Costa County Recorder Office.   
 
 
Analysis 
 
 Defendants bring the motion to expunge the lis pendens on the ground the there is no 
real property claim and Plaintiff cannot establish the probable validity of the real property claim.  
  
 “Unlike most other motions, when a motion to expunge is brought, the burden is on the 
party opposing the motion to show the existence of a real property claim. (See § 405.30.)”  
(Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.) To avoid a motion to expunge under 
CCP § 405.32, the burden is on the lis pendens claimant (plaintiff) to establish the “probable 
validity” of the real property claim “by a preponderance of the evidence.” (CCP § 405.32.) 
“Probable validity” means it is more likely than not that the Plaintiff will obtain a judgment against 
the Defendant on the claim. (CCP § 405.3.)     
 
 Although Defendant argues there is no real property claim, the Court finds there is a real 
property claim. This piece of real estate is unique in which Plaintiff has run its family business.  
The allegations forming the basis of Plaintiff’s sole real property claim is the fact that Plaintiff is 
ready, able, and willing to perform his obligations under the Sales Contract to purchase the 
property from the Wongs.  However, Plaintiff alleges he is unable to tender performance 
because Plaintiff is unable to close on the loan due to the Wongs’ refusal to cooperate with him 
in good faith by providing a full copy of the executed Sales Contract.  
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 Plaintiff seeks specific performance of the purchase agreement, which if successful, 
could result in the transfer of property to Plaintiff.  At the very least, if Plaintiff’s claim based on 
the extension of the lease is successful, the outcome will affect right to possession of the 
property.  
 
 “[Code of Civil Procedure] Section 405.4 defines a ‘Real property claim’ as ‘the cause or 
causes of action in a pleading which would, if meritorious, affect (a) title to, or the right to 
possession of, specific real property ….’” (Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.) 
Here, all of Plaintiff’s claims affect title to, and/or right of possession of the subject property.   
 
 Alternatively, Defendants argue Plaintiff has not established a probability of prevailing on 
the breach of contract claims, specific performance or declaratory relief claim. Plaintiff argues he 
will prevail on his breach of contract claim.  Plaintiff contends he has performed all obligations 
under the Lease, including paying rent and notifying the Wongs of his intent to exercise the right 
of first refusal. Plaintiff alleges he is ready, able, and will to perform his obligations under the 
Sales Contract to purchase the property from the Wongs.   
 
  First, the Wongs spend a great deal of the motion arguing the purported purchase 
agreement was not a contract, but actually a letter of intent for the purpose of Plaintiff securing 
financing.  This was further confirmed by the Wongs in their deposition testimony and by 
Plaintiff’s agent, Ahmed Azze in their email to the Wongs.  
 
 Plaintiff, however, argues the purported purchase agreement is a contract and is 
enforceable.  The contract contains as all of the essential elements are present: the seller, 
the buyer, price to be paid, the time and manner of payment, and identifiable description of the 
property.  As to the Wongs’ argument that the purported contract was nothing more than a letter 
of intent given to Plaintiff to secure funding, Plaintiff argues he was never informed by the 
Wongs of their understanding of the Sales Contract.  (Badr Decl. ¶11.) The document is entitled, 
“Real Estate Purchase Agreement for California.”  The first sentence states that this is a “Sales 
Agreement.”  It further states that “the Seller agrees to sell and convey to the Buyer and the 
Buyer agrees to purchase…”  Typical language found in a land sale contract. (Badr Azze Decl., 
Exh. 2.) 
 
 Presuming Plaintiff is able to establish the existence of a contract (purchase agreement), 
Plaintiff has not presented evidence establishing the elements of the breach of contract claim.  
“‘[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. [Citation.] [Citation.]’”  (Lewis v. YouTube, LLC (2015) 244 
Cal.App.4th 118, 124.)  
 
 Plaintiff has not submitted evidence of his own performance. Plaintiff claims he is and 
has been ready, able, and willing to perform his obligations under the Sales Contract.  Plaintiff 
claims he has $580,000 in liquid assets available to him to purchase the subject property, which 
represents over 85% of the purchase price.  (Badr Decl., ¶ 6.)  However, Defendant has 
presented evidence that raises questions as to whether Plaintiff has the funds or is relying on 
third parties, who are not legally obligation to turn over the funds to Plaintiff. It appears Plaintiff’s 
relative, Ahmed Azze, sought the loans. (Choudhary Decl., ¶3.)  Although Plaintiff declares that 
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Ahmed was acting as Plaintiff’s agent in securing the loan, Plaintiff’s declaration states his 
brother was pre-approved for a loan from CDC Small Business Finance ad Rubicon Mortgage 
Fund.  (Badr Azze Decl., ¶5.)     
 
 Plaintiff also alleges Defendants breached the lease by refusing to honor the right of first 
refusal and attempting to sell the subject property to Defendants HHD Capital LL, D.N. 
Development Group, LLC, and Sandeep S. Dhanda.  Plaintiff acknowledges the Wongs 
accepted Plaintiff’s exercise of this provision when the parties entered into the Sale Contract for 
the purchase of the Subject Project in November 2017. (Badr Decl., ¶3, Exhibit. 2.) It was not 
until nearly a year later that the Wongs informed Plaintiff that they were selling the subject 
property to other prospective buyers.   
 
 Finally, as to the claim for specific performance, Civil Code § 3391 specifically states, 
“Specific performance cannot be enforced against a party to a contract… If his assent was given 
under the influence of mistake, misapprehension, or surprise, except that where the contract 
provides for compensation in case of mistake, a mistake within the scope of such provision may 
be compensated for, and the contract specifically enforced in other respects, if proper to be so 
enforced.”  Here, the Wongs have verified that the document Plaintiff purports to be a contract, 
was intended to be a letter for Plaintiff to present to a lender to help Plaintiff secure a loan, not 
be a purchase agreement.  (Choudhary Decl., Exh E, Wongs Depo.43:6-12; 44:5-12.) 
 
 Additionally, to prevail on a claim of specific performance, Plaintiff has to demonstrate an 
ongoing ability to perform from the date tender was due. As discussed above, Plaintiff evidence 
does not establish that he had secured the loans, but a third party.      
 
 For the reasons above, the Court does not find Plaintiff has established, by a 
preponderance of evidence, the probability of prevailing on his claims. Thus, the motion to 
expunge is granted. 
 
 
 Attorney Fees 
 
 Defendant requests for attorney’s fees, in the sum of $4685.00, pursuant CCP §405.38, 
It provides:   
 

 The court shall direct that the party prevailing on any motion under this 
chapter be awarded the reasonable attorney's fees and costs of making or 
opposing the motion unless the court finds that the other party acted with 
substantial justification or that other circumstances make the imposition of 
attorney's fees and costs unjust. 
 

 Request for attorney’s fees is granted. 
 
 
Plaintiff’s Request for Judicial Notice 
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit 1:  Complaint by Badr Sanane Azze, filed October 18, 2018 
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2. Exhibit 2:  Lis Pendens filed on October 18, 2018 
3. Exhibit 3:  Demurrer by Defendant filed on November 28, 2018 
4. Exhibit 4:  Order Sustaining Demurrer with Leave to Amend, dated January 3, 2019 
5. Exhibit 5:  First Amended Complaint 
6. Exhibit 6:  Motion for Judgment on the Pleadings filed by Defendants 
7. Exhibit 7:  Order Denying Motion for Judgment on the Pleadings 

 
Plaintiff’s Objection to Evidence 

1. Objection 1:  Nilesh Choudhary Decl., ¶ 4—Sustained.  Lacks foundation as to the 
conclusion the email was Ahmed’s or that communication was with Ahmed 

2. Objection 2:  Nilesh Choudhary Decl., ¶ 5—Sustained. Lacks foundation. 
3. Objection 3:  Nilesh Choudhary Decl., ¶ 6—Sustained. Argumentative and legal 

conclusion.  
4. Objection 4:  Nilesh Choudhary Decl., ¶ 7—Sustained. Legal conclusion. 

 
Defendants’ Objection to Evidence 

1. Objection 1: Decl. of Ahmed Azze, ¶2—Overruled. 
2. Objection 2:  Decl. of Ahmed Azze, ¶4—Sustained.  Lack of foundation. 
3. Objection 3: Decl. of Ahmed Azze, ¶5—Overruled. 
4. Objection 4: Decl. of Ahmed Azze, ¶5—Sustained. Hearsay. 
5. Objection 5: Decl. of Badr Azze, ¶2—Overruled. 
6. Objection 6: Decl. of Badr Azze, ¶5—Sustained in part. Sustained as to “he was 

approved.” Lack of foundation.  
7. Objection 7: Decl. of Badr Azze, ¶6—Overruled. 
8. Objection8: Decl. of Badr Azze, ¶7—Overruled. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02548 
CASE NAME: BRANDEIS VS. DOES 1-100 
HEARING ON MOTION TO COMPEL DOCUMENT PRODUCTION AT DEPOSITION 
FILED BY JUDSON BRANDEIS 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MIAO LAN LANA YU 
* TENTATIVE RULING: * 
 
           Defendants Miao Lan Lana Yu, demurrer to the Second Amended Complaint is 
sustained in part and overruled in part. Plaintiff shall file and serve any amended complaint 
on or before November 21, 2019. 
 
 Pursuant to CCP § 430.10, Defendants Yu demurs to each of cause of action alleged 
against these defendants in the Second Amended Complaint.  Defendants demur to the First 
through Sixth Causes of Action, on the grounds the causes of action are defective because of 
misjoinder of parties; each cause of action fail to state facts sufficient to state a cause of action; 
and each cause of action is uncertain. 
 
 Defendant Yu also maintains the dispute arising from the sale of the property was 
ultimately mediated between Plaintiff Colbert Trustee and Defendant Yu, and settled during 
mediation.  The parties agreed to settle their dispute by splitting the deposit held in escrow that 
was initially made by Defendant Yu.   
 
            The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)   
 
 
Background 
 
 Plaintiffs Sonja Colbert Living Trust and Sonja Nicolle Colbert Real Estate Broker bring 
this action for damages incurred when the real estate transaction failed.  Plaintiffs allege that on 
December 14, 2018, Defendants Miao Lan Lana Yu, Harmony Beauty Med Spa and Harmony 
Beauty Spa through their authorized real estate brokers, Defendants Mardel Realty and Loans, 
Inc. and Doris De Leon made an offer to purchase real property, owned by the Sonja Colbert 
Living Trust, located at 1006 Regatta Point in Hercules.     
 
 Plaintiffs allege the offer was accepted and consideration in the form of $10,000 was 
exchanged, binding the agreement.  Defendants allegedly breached the “contract by failing to 
complete the purchase without a legally cognizable excuse for its failure.”   
 
 
Misjoinder of Parties 
 
 As to the demurrer based on misjoinder of parties, Defendant Yu argues that each of 
Plaintiffs’ causes of action suffers from misjoinder of parties because Defendants Harmony Med 
and Harmony Spa were not parties to contract at issue.  Defendants Harmony Med and 
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Harmony Spa, although related to Defendant Yu, are separate corporate entities and had no 
involvement with the contract at issue.  Thus, Plaintiffs have erroneously sued Defendants 
Harmony Med and Harmony Spa.   
 
 Plaintiff opposes the demurrer on the ground of misjoinder, arguing Yu does not have 
standing to demur on behalf of Harmony Med and Harmony Spa, as these are separate 
corporate entities.  Plaintiff argues a party can only assert his or her own rights and cannot raise 
the claims of right of a party who is not before the court. Harmony Med and Harmony Spa have 
not made appearances in this case.  Defendants’ Reply does not address Plaintiff’s opposition 
to the demurrer based on misjoinder of parties.   
 
 The Court agrees with Plaintiff and the demurrer cannot be sustained on this ground. 
First, a demurrer can be successfully used only by the persons improperly joined.  “A proper 
defendant is seldom injured by the joinder of unnecessary or improper parties plaintiff or 
defendant, and his demurrer ought to be overruled." (Royal Surplus Lines Ins. Co. v. Ranger 
Ins. Co. (2002) 100 Cal.App.4th 193, 198.)    
 
 Secondly, Plaintiffs allege Harmony Med and Harmony Spa were the alter egos of 
Defendant Yu and participated in the real estate transaction.  (SAC, ¶3) Plaintiff also alleges 
Yu’s offer to purchase the subject property indicated Harmony Med and Harmony Spa was 
providing additional “funding” for the purchase.  (SAC, ¶9.)  On the face of the complaint, 
Plaintiffs have allege sufficient facts against these parties. 
 
 Moreover, “A demurrer is particularly unsuited to resolving questions of fact regarding 
the misjoinder of parties because ‘a demurrer lies only for defects appearing on the face of the 
pleadings [and] a defendant may not make allegations of defect or misjoinder of parties in the 
demurrer if the pleadings do not disclose the existence of the matter relied on; such objection 
must be taken by plea or answer.’” (Verizon California Inc. v. Board of Equalization (2014) 230 
Cal.App.4th 666, 680.)   
  
 
Special Demurrer for Uncertainty  
 
   Defendants also specially demur to each cause of action on the ground the causes of 
action are uncertain as to which defendant has committed the allege failure and refusal to 
perform.  Defendants Harmony Med and Harmony Spa were not parties to the contract. 
Defendants also maintain the Stipulation settled the disputes of the parties arising out of the 
sale of the Property. 
 
 Plaintiffs argue the SAC is clear:  Plaintiffs allege Defendant Yu failed and refused to 
perform.  The SAC alleges Defendant Yu through her ownership of Harmony Med and Harmony 
Spa failed and refused to deposit the remaining funds into escrow for closing.  (SAC, ¶9.)   
 
 The Court declines to sustain the demurrer to each cause of action on the ground of 
uncertainty.  Here, Plaintiffs have alleged Harmony Med and Harmony Spa are the alter egos of 
Plaintiff.  Also, as Plaintiffs pointed out, they have alleged Yu failed to perform and caused 
Harmony Me and Harmony Spa to fail to perform.  A demurrer for uncertainty is disfavored. 
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(Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) “A 
demurrer for uncertainty is strictly construed, even where a complaint is in some respects 
uncertain, because ambiguities can be clarified under modern discovery procedures.” (Khoury v. 
Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)  A demurrer for uncertainty will be 
sustained only where the complaint is so bad that a defendant cannot reasonably respond. 
(Ibid.)  This is not the case with the complaint at bar. 
 
 
Failure to State a Cause of Action  
 
 Finally, Defendants demur to each cause of action on the ground each failed to state 
facts sufficient to constitute a cause of action.  Each cause of action will be discussed 
separately. 
 
 
1st C/A—Breach of Contract  
 
 Defendant Yu’s demurrer to the First Cause of Action for Breach of Contract is 
overruled.  Plaintiffs have alleged sufficient facts to constitute a cause of action. 
 
  Plaintiffs allege that on or about December 4, 2018, Defendants Yu and Harmony Med 
and/or Harmony Spa, through their real broker, made a written offer to purchase Plaintiffs’ real 
property located at 1006 Regatta Point in Hercules.  Attached to Yu’s offer was loan pre-
approval letter for $880,000 with additional funding from Harmony Med and Harmony Spa.  
Plaintiffs allege they accepted Defendants’ offer to purchase Plaintiff’s real property on 
December 14, 2018. Defendants breached the written contract by failing to perform the terms of 
the contract.  Defendants failed to remove contingencies and failed to close escrow.  
Defendants secretly purchased an alternative property.   
 
 Defendant argues that Plaintiffs failed to state facts sufficient to constitute a cause of 
action because the alleged failures have been resolved through Stipulation and the purchase 
agreement did not preclude Yu from the purchase of any alternative property. 
 Plaintiffs oppose the demurrer, arguing the Court has already addressed the Stipulation 
in ruling on the demurrers brought by co-defendants Leon and Mardel on the ground of res 
judicata.  Plaintiffs argue their claims exceeded the jurisdictional limit of small claims and 
therefore could not have been adjudicated in Small Claims court. 
 
 In the Reply, Defendants reiterate that Harmony Med and Harmony Spa were not parties 
to the contract and could not have breached the contract. 
 
 The SAC alleges sufficient facts to state a cause of action for breach of contract against 
Yu, the moving party. Plaintiffs allege the existence of a contract, Plaintiffs’ performance, 
Defendant’s breach, and damages.  (SAC, ¶9, 11.) The court notes the demurrer is not brought 
by defendants Harmony Med and Harmony Spa.   
 
   As to the Stipulation, in ruling on the demurrers brought by the co-defendants, Mardel 
and Leon, the Court stated it was unclear whether the Stipulation for Settlement relates only to 
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the escrow deposit or all of the claims arising out the transaction. Plaintiffs point out that 
Defendants failed to present a copy of the Small Claims action so that the Court could make a 
determination of the scope of the Settlement. 
 
 
2nd C/A—Breach of Contract 
 
 Defendant’s demurrer to the Second Cause of Action for breach of contract is sustained 
with leave to amend.  Plaintiff failed to allege facts establishing the contract was intended for 
the benefit of Sonja Nicolle Colbert, the broker for the Sonja Colbert Living Trust (“SCLT”).  
 
 Plaintiff alleges broker Colbert was an intended third-party beneficiary of the real estate 
contract and was not paid her commission as compensation for her labor and expertise utilized 
in the proposed sale.  Colbert allege damages in an amount no less than $33,000.   
 
 Defendant argues that Plaintiffs failed to allege facts sufficient to state a cause of action 
because a person seeking to enforce a contract as a third party beneficiary, “‘must plead a 
contract which was made expressly for his [or her] benefit and one in which it clearly appears 
that he [or she] was a beneficiary. ’ [Citation.]”  (The H.N. & Frances C. Berger Foundation v. 
Perez (2013) 218 Cal.App.4th 37, 43.)   Plaintiff Colbert failed to allege facts to establish how 
her position as a broker for the Colbert Trustee constituted an intended third-party beneficiary. 
“[A] broker who is employed by and acts for only one of the parties to a transaction, and who is 
unable to collect a commission from his principal because of the failure of the other contracting 
party to complete the transaction, cannot recover damages from the latter, with whom he has no 
contract.”  (Steinberg v. Buchman (1946) 73 Cal.App.2d 605, 610.)     
 
 In Opposition, Plaintiffs argue that modern cases have used third party beneficiary 
language when allowing a broker to recover commission from the breaching party to a 
real estate purchase contract.  (See Super 7 Motel Associates v. Wang (1993) 16 Cal.App.4th 
541, 547.) 
  In the Reply, Defendant points out that ruling in Super 7, supra, does not support 
Plaintiff’s position and in fact, is antithetical to Plaintiff’s position that Colbert was the third-party 
beneficiary of the purchase agreement between Yu and SCLT.   
 
 The Court agrees with Defendant.  Plaintiffs have not alleged facts showing Colbert was 
the third party beneficiary of the buy-sell contract.  In Super 7 Motel Associates v. Wang (1993) 
16 Cal.App.4th 541, the trial court had awarded the broker (Wang)  his attorney’s fees following 
his successful defense of the fraud complaint filed by Super 7 Motel Associates.  Super 7 
appealed the award of attorney’s fees as improper as Wang, as the broker was not party to the 
buy-sell contract. Wang argued he was a party to the contract as a matter of law because the 
entitlement to a broker's commission made him a third party beneficiary of the sale. (Ibid at p. 
546.) The appellate court found that particular buy-sell agreement did not confer "third party 
beneficiary" status on Wang. (Ibid at p. 546-547.) 
 
 Here, Plaintiffs have not alleged contractual language in the agreement between Yu and 
SCLT conferring third-party benefit status upon Colbert. 
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 3rd C/A—Fraud Through Concealment  
 
 Defendant’s demurrer to the Third Cause of Action for Fraud through Concealment is 
sustained with leave to amend. 
 
 Plaintiffs allege Defendants Yu and Harmony Med and Harmony Spa were parties to the 
contract with Sonja Colbert Living Trust (“SCLT”) to purchase residential real estate. Plaintiffs 
allege that when Defendants submitted their offer, they provided a pre-approval letter stating 
they had secured financing.  Plaintiffs allege the statement claiming that they had been pre-
approved was false. During the mediation of this action, Defendants disclosed they were not 
pre-approved. Furthermore, during the contract period, Defendants actively and secretly 
shopped for other homes for sale. Defendant Yu contracted to purchase another home on 
January 24, 2019.   
 
 Plaintiffs allege a cause of action for fraud by concealment. “The elements of a claim for 
fraudulent concealment require the plaintiff to show that: ‘(1) the defendant … concealed or 
suppressed a material fact, (2) the defendant [was] under a duty to disclose the fact to the 
plaintiff, (3) the defendant … intentionally concealed or suppressed the fact with the intent to 
defraud the plaintiff, (4) the plaintiff [was] unaware of  the fact and would not have acted as he 
did if he had known of the concealed or suppressed fact, and (5) as a result of the concealment 
or suppression of the fact, the plaintiff must have sustained damage.’[Citation.]”  (Prakashpalan 
v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130.)  Concealment is a species 
of fraud, and “[f]raud must be pleaded with specificity.” (Blickman Turkus, LP v. MF Downtown 
Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 878.)    
 
 Defendant demurs on the ground Plaintiffs failed to plead facts sufficient to constitute a 
cause of action for fraud through concealment.  Fraud must be pled specifically; general and 
conclusory allegations will not suffice. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  
Defendant argues any alleged misrepresentation of material fact are unfounded as the purchase 
agreement was subject to contingencies.  As a broker Colbert knew or should have known the 
contingencies had not been releases, so there should have been no reliance. 
 
 Defendant further argues that Plaintiff Colbert Trustee failed to establish facts showing 
that Defendant Yu had a duty to disclose the alleged concealed facts. “A claim of fraud based 
on mere nondisclosure may arise when there is a confidential relationship, when the defendant 
has made a representation that is likely to mislead absent a disclosure, when there is active 
concealment of the undisclosed matter, or ‘when one party to a transaction has sole knowledge 
or access to material facts and knows that such facts are not known to or reasonably 
discoverable by the other party.’ [Citation.]” (Alfaro v. Community Housing Improvement System 
& Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1382.)  “A duty to disclose known facts 
arises when the party having knowledge of the facts is in a fiduciary or a confidential 
relationship." (Nussbaum v. Weeks (1989) 214 Cal.App.3d 1589, 1594.) “A buyer has a duty to 
disclose material facts only under certain limited circumstances: where a fiduciary or confidential 
relationship exists, where a partial or misleading disclosure is made, or where the buyer knows 
that the seller would reasonably expect a disclosure to be made.” (54 Ca Jur Real Estate § 348.) 
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 Plaintiff opposes the motion on the ground she is in compliance with the specificity 
requirement, without further elaboration. Plaintiff’s opposition does not address Defendant’s “no 
duty to disclose” argument.   
 
 The demurrer is sustained on the ground, Plaintiffs have not alleged facts establishing 
Defendant Yu had a duty to disclose the fact that she was inquiring into the purchase of another 
property, when the purchase agreement was subject to contingencies. The buyer has a duty to 
disclose material facts only under certain limited circumstances. (Nussbaum v. Weeks (1989) 
214 Cal.App.3d 1589, 1600.) “They include situations in which a fiduciary or confidential 
relationship exists, situations in which a partial or misleading disclosure is made, and situations 
in which the buyer knows that the seller would reasonably expect a disclosure to be made. In 
other circumstances, disclosure by the buyer is not required but may be prudent to avoid liability 
based on fraud, misrepresentation or half-truths.”  (Nussbaum v. Weeks (1989) 214 Cal.App.3d 
1589, 1600-1601.) 
  
 
4th C/A—Quantum Meruit 
 
 Defendant’s demurrer to the Fourth Cause of Action for Quantum Meruit is overruled.  
 
 Plaintiffs allege Defendants requested by words or conduct that Plaintiff broker Colbert 
performed services for the benefit of Defendants.  Such services included applying Plaintiff 
Colbert’s time, effort and expertise, which Plaintiff performed as requested.   
 
 Defendant demur on the ground Plaintiff failed to allege facts sufficient to constitute a 
cause of action as Plaintiffs have not alleged the reasonable value of the services and the 
compensation for services rendered has been resolved through the Stipulation, where Plaintiff 
agreed to accept $4500.   
 
 First, Plaintiff has alleged the reasonable value of services as $33,000. Secondly, as the 
Court discussed above, it is not clear that the Stipulation encompassed this cause of action.  
At the demurrer stage, the Court is not willing to make the determination that this claim settled 
by the Stipulation.    
 
 
5th C/A—Negligent Misrepresentation  
 
  Defendant’s demurrer to the Fifth Cause of Action for Negligent Misrepresentation 
is overruled.  Plaintiffs have alleged facts sufficient to constitute a cause of action. 
 
 Plaintiffs allege Defendants represented that Defendant Yu had been approved for 
financing to purchase the subject property and provided documentation from the companies she 
owns, Harmony Med and Harmony Spa, demonstrating that the sum of $226,000 was on hand 
for the purchase of the real property.  Plaintiffs allege such representations of loan approval and 
ability to purchase subject property were untrue.  Defendants’ misrepresentations were made 
without reasonable grounds for believing such representations were true and with intent to 
induce Plaintiffs’ reliance.  Plaintiffs relied on the misrepresentations to their detriment. 
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 “The elements of negligent misrepresentation are (1) a misrepresentation of a past or 
existing material fact, (2) made without reasonable ground for believing it to be true, (3) made 
with the intent to induce another's reliance on the fact misrepresented, (4) justifiable reliance on 
the misrepresentation, and (5) resulting damage.”  (Ragland v. U.S. Bank National Assn. (2012) 
209 Cal.App.4th 182, 196.)  “As is true of negligence, responsibility for negligent 
misrepresentation rests upon the existence of a legal duty, imposed by contract, statute or 
otherwise, owed by a defendant to the injured person.”  (Eddy v. Sharp (1988) 199 Cal.App.3d 
858, 864.)  
 
  Defendants demur on the ground Plaintiffs have not alleged facts sufficient to constitute 
a cause of action.  Plaintiff Colbert knew or should have that the purchase agreement was 
subject to contingencies, and any alleged representation of any monies on hand for the 
purchase does not result in the release of said contingencies.  Defendant argues that Plaintiffs 
should not have been induced into reliance.   
 
 Secondly, Defendants argue that Yu did not make any representation of past or existing 
material fact.  “Fraudulent representations, to constitute ground for relief, must be as to existing 
and material facts; predictions of future events are ordinarily considered nonactionable 
expressions of opinion.”  (Richard P. v. Vista Del Mar Child Care Service (1980) 106 Cal.App.3d 
860, 865.)   
 
 Plaintiffs made a representation as to an existing fact—that it had $226,000 on hand to 
purchase the property.  Plaintiffs allege the buyer represented they had been pre-approved for 
financing ability to purchase.  Although Plaintiffs alleges in conclusory fashion that they relied 
reasonably and justifiably relied on the misrepresentation to their detriment, Plaintiffs alleged 
sufficient facts to survive the demurrer.  Plaintiffs alleged facts showing they changed their legal 
position by taking the property off the market.    
   
6th C/A—Breach of Covenant of Good Faith and Fair Dealing   
 
 Defendant’s demurrer to the Sixth Cause of Action for Breach of the Covenant of Good 
Faith and Fair Dealing is overruled. 
 
 Plaintiffs allege there was an agreement between SCLT and Defendants, wherein 
Defendants were to purchase the subject real property.  Instead of closing the transaction, 
Defendants secretly shopped for an alternative property while under contract with Plaintiffs.  
Defendants made an offer on the alternative property and concealed this fact from Plaintiffs in 
order to protect the earnest money deposit.  Plaintiffs allege Defendant’s conduct was 
intentional, knowing, and performed without good faith and performed for purpose of depriving 
broker Colbert and SCLT of rights and benefits under the agreement. 
 
 Defendants argue the complaint fails to state facts sufficient to constitute a cause of 
action for breach of the covenant of good faith and fair dealing.  Defendants argue Yu performed 
all duties and obligations under the agreement. The agreement did not preclude Defendant Yu 
from purchasing another property, did not require Defendant Yu to reveal any facts related to 
any other purchase, and did not prevent Yu from continuing to deal with Plaintiffs.  
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 “The covenant of good faith and fair dealing, implied by law in every contract, exists 
merely to prevent one contracting party from unfairly frustrating the other party's right to receive 
the benefits of the agreement actually made.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 
317, 349.)  “The covenant thus cannot ‘be endowed with an existence independent of its 
contractual underpinnings.’ [Citation].’ It cannot impose substantive duties or limits on the 
contracting parties beyond those incorporated in the specific terms of their agreement.” (Guz v. 
Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-350.)      
 
  Here, Plaintiffs allege Defendants made an offer to purchase another property while 
under contract to purchase Plaintiff’s property and failed to communicate this to Plaintiffs.  It can 
be inferred that Defendant’s purchase of the alternative property meant Defendant would not 
perform under the contract it had with Plaintiffs. Plaintiffs alleges Defendants’ conduct unfairly 
frustrated Plaintiff from receiving the benefits of the agreement.  Plaintiffs allege sufficient facts 
to state a cause of action for breach of the covenant of good faith and fair dealing.    
 
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 451, 452, and 453, Defendants request the Court to take 
judicial notice of the following: 

1. Exhibit A—Stipulation for Settlement, Small Claims Court, Case No. RSC19-0063 
2. Exhibit B—Plaintiffs’ Second Amended Complaint, filed on June 28, 2019. 

 The request for judicial notice is granted.  The Court takes judicial notice of the existence 
of these documents in the Court’s file. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00803 
CASE NAME: JUSTINE FIELDS VS. GREGORIO LOZANO 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY GREGORIO REYES LOZANO 
* TENTATIVE RULING: * 
 
 

Defendant Gregorio Reyes Lozano’s motion to strike portions of the first amended 

complaint is granted with leave to amend as to the punitive damages allegation and 

otherwise denied. Plaintiff Justine Fields may file and serve an amended complaint by 

November 14, 2019.  

Alternatively, Plaintiff may decide not to amend her complaint as this time. In that event, 

the punitive damages allegations will be stricken, but without prejudice to Plaintiff filing a motion 

for leave to amend to add them back to the complaint if Plaintiff discovers additional facts to 

support the punitive damages request. If Plaintiff choses to make this election, she shall notify 

the Court and opposing party in writing by the deadline for contesting the tentative ruling.  
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Plaintiff is suing Defendant for negligence and intentional infliction of emotional distress. 

The complaint stems from a motor vehicle accident between the two parties where Plaintiff 

alleges that Defendant caused the accident and then fled the scene of the collision.  

Defendant seeks to strike Plaintiff’s request for punitive damages. Plaintiff alleges that at 

the time of the collision, Defendant was driving under the influence of alcohol and fled the scene 

of the collision. (FAC ¶12.) Plaintiff alleges that Defendant abandoned his vehicle on the 

freeway and made his way home to avoid prosecution for drunk driving. (FAC ¶12.) Plaintiff also 

alleges that Defendant fled the scene of the collision “with the knowledge that by leaving the 

scene of the collision caused by Defendant where Plaintiff was injured, that Plaintiff would likely 

experience extreme emotional distress.” (FAC ¶12.) Plaintiff alleges that Defendant lied to the 

police about the accident. (FAC ¶12.)  Finally, Plaintiff alleges that Defendant “got into a 

collision while driving under the influence of alcohol, then fled the collision scene in a willful and 

conscious disregard of the rights and safety of others, including plaintiff.” (FAC ¶13.)  

In order to request punitive damages, Plaintiff must show that Defendant acted 

oppression, fraud or malice. (Civil Code §3294.) Malice is “conduct which is intended by the 

defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others.” (Civil Code 

§3294(c)(1).) Oppression is “despicable conduct that subjects a person to cruel and unjust 

hardship in conscious disregard of that person’s rights.”  

Although relatively limited, there are a few cases that have considered whether punitive 

damages are permissible in a case where the defendant was driving drunk. Without more, 

driving under the influence of alcohol is insufficient to get punitive damages. (See, e.g.  Dawes 

v. Superior Court (1980) 111 Cal.App.3d 82, 90 [punitive damages were allowed where the 

drunk driver was also driving dangerously: ran a stop sign and was zigzagging in and out of 

traffic at a speed of more than 65 miles per hour in a 35-mile-per-hour zone].) Here, Plaintiff has 

not included facts showing that Defendant was driving recklessly prior to the accident. Thus, the 

allegation that Defendant was driving drunk is insufficient to support punitive damages.  

Plaintiff also alleges that Defendant fled the scene of the accident in order to avoid a DUI 

arrest. Similar to driving under the influence, the Court’s position is that in order to get punitive 

damages for feeling the scene of an accident, something more needs to be alleged. Here, 

Plaintiff alleges that Defendant knew Plaintiff was injured and left even though it would cause 

Plaintiff emotional distress. Although leaving the scene of an accident is despicable conduct, 

these facts do not show a conscious disregard of the rights or safety of others. Nor does it show 

conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 

person’s rights.  

If, as an example, it was apparent that Plaintiff was seriously injured and Defendant left 

the scene without offering aid or calling 911 then those facts would show that Defendant acted 

in conscious disregard of the rights or safety of others and punitive damages would be 

appropriate. Here, however, there are no allegations as to the seriousness of this accident or 
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whether Plaintiff appeared to be seriously injured. In addition, there are no allegations as to 

whether it appeared likely that other individuals were in the area and able to render aid. The 

culpability level is different if a defendant is fleeing an accident that occurs midday on a busy 

road or at 3 a.m. on a deserted mountain lane. The Court cannot say exactly what additional 

facts may be sufficient for a request for punitive damages here, but it offers these scenarios as 

examples of the types of additional facts that could be sufficient for punitive damages.  

Plaintiff argues that fleeing the scene of the accident and driving drunk are violations of 

the Penal Code are thus, Plaintiff should be entitled to punitive damages. A violation of the 

Penal Code does not necessarily entitle one to punitive damages. As explained above, drunk 

driving alone does not support an award of punitive damages, but would certainly be a violation 

of the Penal Code. Given this situation, there is no reason to find that fleeing the scene of 

an accident, without more, supports an award of punitive damages just because that conduct 

is illegal.  

As presently alleged, the facts are insufficient for punitive damages. However, Plaintiff 

may amend her complaint to add additional factual allegations.   

Defendant also seeks to strike allegations that he was driving under the influence when 

the accident occurred and that Defendant fled the scene to avoid being arrested for drunk 

driving. Defendant argues that there is no evidence these allegations are true and that the 

allegations are highly prejudicial pursuant to Evidence Code 352. Neither of these reasons are 

valid ones for striking allegations from a complaint. In addition, allegations that Defendant was 

driving under the influence are not irrelevant or improper in this complaint. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON MOTION TO CANCEL GRANT DEED 
FILED BY ELITE BUSINESS ENTERPRISES , INC., et al. 
* TENTATIVE RULING: * 
 
 
 Plaintiffs’ motion to cancel grant deed is denied.  Plaintiffs are seeking the functional 
equivalent of having the Court summarily adjudicate the Sixth Cause of Action for cancellation, 
before defendants have had a reasonable opportunity to conduct discovery and without 
following summary adjudication procedures.  Defendants have objected that this is procedurally 
improper, and the Court agrees with that objection. 
 
 Plaintiffs rely on the Ward decision.  (See, Ward v. Superior Court (1997) 55 Cal.App.4th 
60.)  The Court finds this decision distinguishable on two grounds. 
 
 First, the Court of Appeal did not decide the question of whether a grant deed can 
properly be cancelled by means of an ordinary noticed motion — in the face of a procedural  
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objection by the opposing parties.  (See, Nevarrez v. San Marino Skilled Nursing & Wellness 
Centre, LLC (2013) 221 Cal.App.4th 102, 120 [“[a] case is not authority for a proposition the 
court did not consider”].)  The plaintiff homeowners association in Ward apparently did not 
object to proceeding by means of an ordinary noticed motion, and thereby waived its 
procedural rights. 
 
 Second, the Court of Appeal in Ward was dealing with a purely legal issue that was more 
amenable to decision by an ordinary noticed motion: whether California law authorizes the 
recordation of an HOA “notice of noncompliance.”  In the case at bar, there is no such legal 
issue because there is no question that California law authorizes the recordation of a grant 
deed.  Rather than raising a purely legal issue, plaintiffs have brought a fact-intensive motion 
attacking defendants’ authority to record the subject grant deed.  Defendants’ opening papers 
are more than two inches thick, entirely filling Volume 6 of the file, yet there are no separate 
statements of undisputed facts and additional disputed facts to guide the Court in focusing on 
the most important parts of this voluminous evidence.  (Compare, Code Civ. Proc., § 437c, 
subd. (b)(1) [trial courts have discretion to deny a summary judgment motion based on a failure 
to comply with the separate statement requirement].) 
 
 Plaintiffs simply ignore the due process implications of what they are trying to do.  
Even in the summary adjudication context, due process comes into play.  (See, e.g., San Diego 
Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 316 [“[i]n exercising its 
discretion whether or not to consider evidence undisclosed in the separate statement, the court 
should also consider due process implications”].)  Those due process implications are manifest 
in the case at bar; plaintiffs seek the functional equivalent of summary adjudication of their Sixth 
Cause of Action, but without statutory procedural protections such as the 75-day notice period 
and the requirement of submitting a separate statement of undisputed facts.  (Compare, United 
Community Church v. Garcin (1991) 231 Cal.App.3d 327, 335 [opening separate statement is 
necessary “to afford due process to opposing parties and to permit trial courts to expeditiously 
review complex motions”]; Department of General Services v. Superior Court (1978) 85 
Cal.App.3d 273, 284 [the party moving for summary judgment "is held to strict compliance with 
the procedural requisites"].)  Plaintiffs also seek this expedited relief before defendants have 
had a reasonable opportunity to conduct discovery.  (Compare, Bahl v. Bank of America (2001) 
89 Cal.App.4th 389, 395 [continuance of summary judgment hearing is “virtually mandated” 
when opposing defendants have not exhausted discovery].) 
 
 Further, plaintiffs would no doubt attempt to leverage a final, dispositive court finding 
that the subject grant deed should be canceled as the functional equivalent of collateral 
estoppel in support of their other causes of action, such as that for breach of fiduciary duty.  
(Compare, Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528 [“[t]he granting or denial of 
a preliminary injunction does not amount to an adjudication of the ultimate rights in 
controversy”]; System 99 v. System 101 (1973) 35 Cal.App.3d 170, 174.)  This strikes the Court 
as extremely unfair.   
 
 In sum, there is simply no support in California law for canceling a grant deed, early in an 
action, by means of an ordinary noticed motion.  The Court declines to do so, with one caveat: 
this ruling is without prejudice to plaintiffs repackaging their motion to cancel grant deed as a 
conventional motion for summary adjudication, once defendants have had a reasonable 
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opportunity to conduct discovery.  The Court finds that defendants should be given at least six 
months to conduct discovery before plaintiffs file such a motion. 

  

12.  TIME:  9:00   CASE#: MSC19-01183 
CASE NAME: ALRICH VS. COUNTY DISTRICT ATTORNEY 
HEARING ON MOTION TO SHOW CAUSE 
FILED BY PAUL ALDRICH 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01183 
CASE NAME: ALRICH VS. COUNTY DISTRICT ATTORNEY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01228 
CASE NAME: KENZIE CONSULTING  VS.  HART PEARSON CUNNINGHAM 
HEARING ON MOTION TO DISMISS THE ACTION FOR FORUM NON CONVENIENS 
FILED BY HART PEARSON CUNNINGHAM, et al. 
* TENTATIVE RULING: * 
 
[See line 15] 
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15.  TIME:  9:00   CASE#: MSC19-01228 
CASE NAME: KENZIE CONSULTING  VS.  HART PEARSON CUNNINGHAM 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & DISMISS COMPLAINT 
FILED BY HART PEARSON CUNNINGHAM, et al. 
* TENTATIVE RULING: * 
 
 
The motion to quash service for lack of personal jurisdiction is denied.   

The motion dismiss for inconvenient forum is also denied. 

Background 

Plaintiffs Connor Patrick Tierney and his wholly owned company, Kenzie Consulting, Inc. 
brought suit in this Court against defendants Hart Pearson Cunningham and his wholly owned 
companies, Lender Scout Corporation (“Lender Scout”), Alansis.Com, Inc. (“Alansis”), and 
Speak With A Geek, Inc. (“SWAG”).  

Plaintiff alleges that, from 2002 through 2018, he provided administrative, executive and sales 
services for Mr. Cunningham and his “ever morphing array of wholly owned and controlled 
business entities,” most recently (2015-2018) for Lender Scout, Alansis, and SWAG.  
(Complaint ¶¶19-21.)  He states he was being paid compensation by Cunningham and Lender 
Scout for his services, which included acting as Mr. Cunningham’s personal assistant.  
(Complaint ¶¶21-22.)   Plaintiff alleges that, because of insufficient cash flow, Plaintiff provided 
defendants with an interim loan of $250,000 from his company, Kenzie Consulting, Inc.  
(Complaint ¶¶23-26.)  He alleges that in July 2018, (1) the loan became due, (2) Mr. Tierney 
was terminated by Mr. Cunningham via text message, and (3) Mr. Cunningham began making 
defamatory statements about Mr. Tierney “embezzling” and “stealing.”  (Complaint ¶¶28-35.)   
Plaintiff claims that the termination, failure to pay amounts due upon termination, and the 
defamation were for the improper and bad faith purposes of retaliating against him for his efforts 
to collect in full the loan, and to pressure Mr. Tierney into a compromise in violation of 
fundamental public policies of the State of California.  (Complaint ¶¶28-39.)   

The complaint includes ten causes of action:  

1) Violations of the California Labor Laws 
2) Breach of Employment Agreement 
3) Quantum Meruit  
4) Breach of the Covenant of Good Faith and Fair Dealing 
5) Promissory Estoppel and Detrimental Reliance Re Continued Employment 
6) Wrongful Termination 
7) Breach of the Cunningham Loan Agreement 
8) Promissory Estoppel and Detrimental Reliance Re Promised Repayment of Monies 

Provided and Had and Received 
9) Defamation Per Se 
10) Violation of Unfair Competition Law 

The complaint alleges the corporate defendants are the alter-egos of Defendant Cunningham 
(Complaint, ¶8-11.)  It further states: 

 Defendant Cunningham has owned and leased real property in California  
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 the employment agreement with Cunningham at issue herein was entered into, partially 
performed, required further performance in and was breached by Defendant 
Cunningham in California;  

 Defendant Cunningham on numerous occasions personally met with Plaintiff Tierney 
and other joint employees in California for the purpose of supervising the business 
activities of those employees 

 the agreement between Plaintiffs and Defendant Cunningham to loan and repay money 
at issue herein was entered into, partially performed, required further performance in and 
was breached by Defendant Cunningham in California;  

 the defamations of Defendant Tierney by Defendant Cunningham at issue herein were 
knowingly published and republished by Defendant Cunningham into California and 
knowingly made by Defendant Cunningham to persons in California 

(Complaint, ¶15) 

In response to the complaint, and after obtaining more time to respond on an ex parte basis, 
defendants filed two motions pursuant to Cal Code Civ Proc § 418.10: a motion to quash service 
and dismiss for lack of personal jurisdiction and a motion to dismiss for forum nonconveniens.   

Defendants’ motion to dismiss for lack of personal jurisdiction states that no basis exists for 
exercising personal jurisdiction over Mr. Cunningham or the defendant companies.  Specifically, 
defendants argue they have not established minimum contacts within the state, none of the 
defendants purposefully availed themselves to California law, actions complained of did not 
arise from their contact with California, and exercising jurisdiction would be unreasonable.  In 
support of their argument, defendant Cunningham submitted a declaration stating, inter alia, 
that: 

 None of the defendants are domiciled in California because Mr. Cunningham lives in 
Hawaii and the corporations were incorporated in Arizona. (¶¶3, 5, 15, 24, Exhibits A-C); 

 “Upon information and belief,” plaintiff is the only Lender Scout employee based in 
California (¶12); 

 Defendants are “informed and believe” that plaintiff signed an independent contractor 
agreement that included a choice of law and forum provision, but defendants do not 
have a signed copy (¶27-30); 

 Litigation has been filed by Mr. Cunningham against plaintiff in Hawaii. (¶36.) 

 Mr. Cunningham concedes that California law applies to plaintiff’s “wage claim.”  (¶37.) 

Defendants argue that the choice of law and forum clause in plaintiff’s consulting agreement 
should be enforced, and that such enforcement would require this litigation occur in Arizona.  
The unsigned “Independent Contractor Agreement” is attached to the Declaration of defendant 
Cunningham as Exhibit D.  

Plaintiff has opposed defendants’ motions, submitting three witness declarations in support of 
his opposition—his own and two third party declarations.  The two third-party witnesses, David 
Swanson and Leticia Nazareno, claim to be former employees/consultants of defendants, who 
performed their services for defendants while residing in California.  (Decl. of David Swanson, 
¶¶5, 8, Decl. of Leticia Nazareno, ¶¶4, 7, 12.)  Mr. Swanson states that the Sacramento office at 
which he worked, was shared by all three corporate defendants in this action, and that Mr. 
Cunningham would hold long meetings with his “key employees” of the three corporate 
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defendants every three to four months at that office.  (See Decl. of David Swanson, ¶8.)  Leticia 
Nazareno attaches a copy of her 2017 W-2 from Lenderscout Corporation.  (See Decl. of Leticia 
Nazareno, Ex. A.) 

In his declaration, plaintiff alleges, inter alia, that: 

 he never signed the “Independent Contractor Agreement” presented by defendants  
(Decl. of Connor Patrick Tierney, ¶12.)   

 the corporate defendants in this action were the alter egos of defendant Cunningham 
(Decl. of Connor Patrick Tierney, ¶¶36-45.)   

 from 2015 through 2018, defendant Cunningham maintained systematic and continuous 
business activities in California, including meeting with his “key employees” every three 
to four months in Sacramento (Decl. of Connor Patrick Tierney, ¶¶46-62.) 

Analysis 

“[T]he plaintiff has the initial burden of demonstrating facts justifying the exercise of jurisdiction.” 
(Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 449, citation omitted.) If 
the plaintiff meets this initial burden, then the defendant has the burden of demonstrating “that 
the exercise of jurisdiction would be unreasonable.” (Id., citing Burger King Corp. v. Rudzewicz 
(1985) 471 U.S. 462, 476-477.) 

Jurisdictional facts must be proved by admissible evidence. This generally requires declarations 
by competent witnesses.  (Sheard v. Superior Court (1974) 40 Cal.App.3d 207, 212; ViaView, 
Inc. v. Retzlaff (2016) 1 Cal.App.5th 198, 217.) 

“Where the parties' declarations conflict on the jurisdictional facts, it is up to the trial court to 
decide which to believe.”  (Evangelize China Fellowship, Inc. v. Evangelize China Fellowship, 
Hong Kong (1983) 146 Cal.App.3d 440, 449.) 

General Jurisdiction 

California courts may exercise personal jurisdiction on any basis consistent with the 
Constitutions of California and the United States. (Code Civ. Proc., § 410.10.) The exercise of 
jurisdiction over a nonresident defendant comports with these Constitutions “if the defendant 
has such minimum contacts with the state that the assertion of jurisdiction does not violate 
‘“traditional notions of fair play and substantial justice.”’” (Vons, supra, 14 Cal. 4th at 444, 
quoting Internat. Shoe Co. v. Washington (1945) 326 U.S. 310, 316.) 

Only a “limited set” of affiliations with a forum state will render a defendant amenable to all-
purpose jurisdiction there. “For an individual, the paradigm forum for the exercise of general 
jurisdiction is the individual's domicile; for a corporation, it is an equivalent place, one in which 
the corporation is fairly regarded as at home” (Daimler AG v. Bauman (2014) 571 US 117, 137.) 
In other words, a corporation’s (1) place of incorporation; and (2) its principal place of business.  
(Ibid.) 

Defendant Cunningham 

Defendant Cunningham claims he has been a resident of Hawaii "since 2016," was a resident of 
Arizona before that, and has not been a resident of California "since 2004." (Cunningham Decl., 
¶3.)  He further claims he “does not own or lease any property” in California, has not “owned 
any assets for the last 15 years” in California, and does not have a bank account there, or 
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conduct any business there.  (Cunningham Decl., ¶¶3-4.)  Plaintiff alleges that “during the 
material time period from September 2015 to July 2017, Mr. Cunningham resided in California, 
first living in Menlo Park (2015) and then in Tiburon (2015 through 2017).” (Tierney Decl., ¶5).  
He submits leases allegedly signed by Mr. Cunningham for property in California and 
documents related to cars and boats purchased and kept in California by Cunningham.   

In response, Cunningham submitted a second declaration in response to plaintiff’s stating that 
the leases were not for his own residence, but for his girlfriend and his sister, and that the cars 
and boats were sold.  (Cunningham Declaration in Support of Defendants’ Reply, ¶3.)   

For the purposes of this motion, the Court accepts Mr. Cunningham’s representations as to his 
domicile not being in California, and finds that general jurisdiction is inappropriate absent a 
finding of agency.   

Corporate Defendants 

Defendant Cunningham attaches to his declaration the articles of incorporation for the three 
corporate defendants, showing they were incorporated (domiciled) in Arizona.   

On the other hand, plaintiff alleges that, during the relevant time period (2015-2018), the 
corporate defendants had no principal place of business or headquarters located outside of 
California, that Cunningham decided in 2015 to close Arizona business operations, and that the 
only offices from which business was conducted by the corporate defendants were in Menlo 
Park (circa 2015-2016), Pleasanton (circa 2016-2017), Sacramento (circa 2017-2018) and in 
Lafayette (2015 - 2018). (Tierney Decl, ¶14, 19.)  

Mr. Cunningham does not dispute the statements about his companies’ principal places of 
business. 

Accordingly, plaintiffs have shown that the domicile of the corporate defendants is likely in 
California and general jurisdiction exists over Lender Scout, Alansis, and SWAG. 

Personal Jurisdiction Pursuant to Agency / Alter-Ego Liability 

Where a corporation is the alter ego of the stockholders so as to justify disregard of the 
corporate entity, jurisdiction over the corporation will support jurisdiction over the stockholders.  
(Sheard v. Superior Court (1974) 40 Cal.App.3d 207, 210.)  There are two requirements to the 
application of the alter ego doctrine. These are (1) that there be such a unity of interest and 
ownership that the separate personalities of the corporation and the individuals no longer exist 
and (2) that, if the acts are treated as those of the corporation alone, an inequitable result will 
follow. (Id. at 211-212.) 

Among the many factors to be considered in applying the alter ego doctrine are one individual's 
ownership of all stock in a corporation; use of the same office or business location; commingling 
of funds and other assets of the individual and the corporation; an individual holding out that he 
is personally liable for debts of the corporation; identical directors and officers; failure to 
maintain minutes or adequate corporate records; disregard of corporate formalities; absence of 
corporate assets and inadequate capitalization; and the use of a corporation as a mere shell, 
instrumentality or conduit for the business of an individual. (Misik v. D'Arco (2011) 197 
Cal.App.4th 1065, 1073.) 

Defendant Cunningham was the sole stockholder of the three defendant corporations, which 
were collectively referred to as “the Company.”  (See Cunningham Decl. Ex. D.)  These 
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corporations shared employees / consultants and offices.  (See, e.g., Swanson Decl. ¶6, 
Nazareno Decl. ¶4, and Tierney Decl., ¶¶9,21.)  Defendant Cunningham comingled personal 
and company funds.  Defendant Cunningham’s residential leases were paid by Alansis.  Thus, 
for the purposes of this motion, there is a unity of interest here such that the separate 
personalities of the corporation and individual no longer exist.  (See, generally, Tierney Decl. 
¶¶6, 24, 36-45, 66.)   

Mr. Tierney states that defendant Cunningham took steps to conceal the presence and business 
operations of himself, Lender Scout, Alansis.com, SWAG and others of his multiple companies 
doing intrastate business in California in order to avoid being taxed in California by state and 
local taxing authorities.  (Tierney Decl. ¶25.)  Therefore, an inequitable result will follow if the 
actions of his companies are not attributed to Mr. Cunningham. 

Specific Jurisdiction  

Mr. Cunningham is also subject to personal jurisdiction within California based on his own 
contacts, independent of alter-ego allegations. 

Jurisdiction is “limited” or “specific” where the defendant's in-state activity is “continuous and 
systematic” and “that activity gave rise to the episode-in-suit.” (Goodyear Dunlop Tires 
Operations, S.A. v. Brown (2011) 564 US 915, 923, emphasis in original; internal quotes and 
citation omitted.)  To show specific jurisdiction, plaintiff must show: 

(1) Purposeful availment: The out-of-state defendant purposefully established contacts 
with the forum state; 

(2) Arising out of: Plaintiff's cause of action “arises out of” or is “related to” defendant's 
contacts with the forum state; and 

(3) Reasonableness: The forum's exercise of personal jurisdiction in the particular case 
comports with “fair play and substantial justice.”  

(Burger King Corp. v. Rudzewicz (1985) 471 US 462, 477-478; Vons Companies., Inc., supra, 
14 Cal.4th at 446.) 

Each defendant's “contacts” with the forum state must be evaluated separately, but corporate 
veils may be “pierced” and corporate actions attributed to controlling parties in appropriate 
cases.  (See Calder v. Jones (1984) 465 US 783, 789-790; Vons Companies., Inc., supra, 14 
Cal.4th at 458, fn. 7.) 

Defendant Cunningham regularly visited California in order to meet with, and direct the 
employees of the corporate defendants, including Lender Scout and SWAG.  (See Swanson 
Decl., ¶8, Tierney Decl. ¶46.)  He kept in “constant” contact with California employees.  (See 
Tierney Decl. ¶44.)  Although disputed between the parties, he may have maintained bank 
accounts, cars, leased houses, and boats in California during this time, which he may have used 
during his visits.   

Mr. Cunningham therefore purposefully availed himself to the benefits and protections of 
California law.  

The complaint arises from the employment relationship between plaintiff and defendants.  The 
first six causes of action in the complaint involve claims arising from Mr. Tierney’s employment 
by Lender Scout.  Causes of action seven and eight relate to the loan made by plaintiffs in the 
course of that employment relationship, and allegedly made in California for the purposes of 
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helping the companies meet payroll and other personal expense obligations of defendant 
Cunningham.  The ninth cause of action for defamation addresses defamatory statements 
directed at individuals in California, and related to plaintiff’s “embezzling,” presumably as an 
employee of defendants.  Finally, the tenth cause of action relates to the alleged unfair business 
practices of defendants, including but not limited to, wrongful termination of employees and 
defaming employees.   

Accordingly, the “arising out of” requirement has been met as to all causes of action.   

These facts also support the reasonableness of exercising personal jurisdiction over 
defendants.  Defendants attempt to show that it would be a substantial burden to litigate this 
case in California because, in part, “all of the witnesses” reside in Arizona, and the choice of law 
clause in the “Independent Contractor Agreement,“ allegedly signed by plaintiff, favors Arizona.  
(Cunningham Decl., ¶36.)   

However, plaintiff, and the two witnesses, Nazareno and Swanson, who submitted declarations 
here demonstrate that at least some witnesses are in California.  Plaintiffs contend that 
additional witnesses also reside in California, and that the subpoena power of California courts 
will therefore be necessary (Tierney Decl., ¶¶85-90.)   

The “Independent Contractor Agreement” is not signed, and Mr. Tierney states in his declaration 
that he never signed the agreement.  (See Tierney Decl., ¶12.)   

Defendants have accordingly failed to show that the exercise of jurisdiction would be 
unreasonable. 

Motion to Stay / Dismiss for Inconvenient Forum 

“Forum non conveniens is an equitable doctrine invoking the discretionary power of a court to 
decline to exercise the jurisdiction it has over a transitory cause of action when it believes that 
the action may be more appropriately and justly tried elsewhere.”  (Stangvik v. Shiley Inc. (1991) 
54 Cal.3d 744, 751, emphasis added.) 

The defendant has the burden of proof on a motion to dismiss or stay for forum non conveniens. 
(See, e.g. Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744, 751.)  In satisfying the aforementioned 
burden, the moving party must produce evidence that is sufficient to overcome a strong 
presumption that the plaintiff's choice of a California forum is appropriate.  (Ford Motor Co. v. 
Insurance Co. of North America (1995) 35 Cal.App.4th 604, 611.)  Further, the "inquiry is not 
whether [the defendant’s requested alternate forum] provides a better forum than California, but 
whether California is a seriously inconvenient forum."  (Id., at 611, emphasis in original.)  

Defendants base their motion to Dismiss for an Inconvenient Forum on three grounds: (1) they 
do not have contacts with California; (2) the alleged “Independent Contractor Agreement,” 
containing a forum selection clause; and (3) defendants’ alleged counterclaims against plaintiffs. 

The first point (contacts with California) are discussed above.   

The second point is not persuasive.  Defendants present no signed agreement by plaintiff and 
Mr. Tierney declares he never signed the agreement.  Further, assuming the agreement were 
signed, the “forum selection clause” identified by defendants merely obligates the signatory to 
consent to personal jurisdiction in Arizona.  It does not obligate Mr. Tierney to bring suit there. 

The clause also violates California Labor Code § 925(a), which states:  
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An employer shall not require an employee who primarily resides and works in 
California, as a condition of employment, to agree to a provision that would do 
either of the following: (1) Require the employee to adjudicate outside of 
California a claim arising in California. (2) Deprive the employee of the 
substantive protection of California law with respect to a controversy arising in 
California. 

There appears to be no basis to require Mr. Tierney to comply with a forum clause that he never 
agreed to. 

The final argument presented by defendants—that the defendants intend to assert their own 
claims against plaintiffs—is not relevant for the purposes of this motion as those claims are not 
before the Court. 

Defendants have not met their burden to demonstrate that California is a seriously inconvenient 
forum. 

Request for Judicial Notice 

Defendants request judicial notice of two Arizona employment statutes and an Arizona appellate 
case, pursuant to Evidence Code §452(a).  The request is granted. 

Objections to Evidence 

Defendants’ objections to evidence in plaintiffs’ declarations are overruled and/or immaterial 
to this order. 

 

 

  

16.  TIME:  9:00   CASE#: MSC19-01398 
CASE NAME: STANDARD INSURANCE VS. FELICIA SCOTT   
HEARING ON MOTION FOR LEAVE TO DEPOSIT INTERPLEADER FUNDS 
FILED BY STANDARD INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS. BUDDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ANITA L. BUDDE 
* TENTATIVE RULING: * 
 

The court rules as follows on defendant Anita Budde’s demurrers:  the demurrer under 
CCP § 430.10 (c) (another action pending) is sustained.  This matter is accordingly stayed as to 
all parties until all trial and appellate court proceedings regarding the case entitled, In the Matter 
of the Estate of Katherine E. Hill, Ford v. Budde, District Court of Washoe County, State of 
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Nevada, Case No. PR16-00328 (the “Nevada Action”), appellate case Nos. 77763 (Nevada 
Supreme Court) and 77763 COA (Nevada Court of Appeals) have concluded.  The parties shall 
update the court on the status of the Nevada Action at a Case Management Conference on 
June 3, 2020 at 8:30 a.m. in Department 33.  Because of this ruling, the court declines to rule 
now on defendant Budde’s demurrers under CCP § 430.10 (e) and (f). 

 
Defendant Frankie Ross’ demurrer is overruled as to the First Cause of Action and 

sustained with leave to amend as to the Second, Third, Fourth, and Fifth Causes of Action.  
Leave to amend is granted for plaintiff to amend his complaint now or within 30 days after the 
stay is lifted.  No further demurrer or other responsive pleading is due by any party until 30 days 
after the stay is lifted or a First Amended Complaint is filed, whichever is later. 
 

Introduction 
 
The court grants defendant Budde’s Request for Judicial Notice filed 9/30/19.  It takes 

judicial notice of the existence and contents of the exhibits attached to the RJN. 
 
This suit is a continuation of a fight over the assets of Katherine Ford-Hill, who died on 

November 30, 2015.  The two main contestants are Hill's daughter, defendant Anita Budde, and 
the man that Hill married later in life in 2006 (who is not Budde’s father), plaintiff, Lawrence 
Ford.  Another defendant is Hill's financial advisor, defendant Frankie Ross, who allegedly acted 
improperly in allowing or facilitating Hill's sole execution of beneficiary designations on 
investment accounts that pass outside of probate, when Ford was a required signatory on those 
designations.  The fight began in probate court in Nevada.  Upon conclusion or near conclusion 
of that proceeding, it has spilled over into this California proceeding, filed in this County because 
Ross lives here. 

 
Budde and Ford now demur to the complaint.  The court will address Budde's 

demurrer first. 
 
Demurrer of defendant Budde 
 
Defendant Budde argues this case should not proceed because an appeal of a portion of 

the Nevada proceeding is still pending, all or large portions of Ford’s case are barred by res 
judicata or collateral estoppel, and Ford’s complaint fails to state a cause of action – principally 
because most of his causes of action allege some form of misrepresentation but are not alleged 
specifically.  Because resolution of the first two allegations requires an analysis of what was 
litigated in the other action, the court discusses the facts in some detail. 
 

Facts 
 

Ford began his relationship with Hill in 1990, began living with her in 1998, and married 
her in 2006.  He is 78 now. 

 
After Hill died on November 30, 2015 in Nevada, Ford, who was living with Hill in Sparks, 

tried to get information regarding any will or trust she may have executed and about any assets, 
like life insurance or investment account proceeds, that would have passed by beneficiary 
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designation rather than through a trust or a will.  However, Ross and Budde refused to give him 
the information he requested – at least not when he first requested it.  (Complaint, ¶ 21, 28.)  
Ford feared that one or both of them were transferring assets from investment accounts in which 
Ford had an absolute 50% ownership interest as a spouse, an interest that could not be 
eliminated unless he signed any beneficiary designation.  (¶ 22, 24, 26, 27.) 

 
Eventually, on June 14, 2016, defendant Budde, as proposed executrix of Hill’s estate, 

filed the Nevada Action.  Ford appeared in that action and opposed probate of the will, Hill’s 
appointment as executrix, and the suggested distribution of the assets of the estate. 

 
The court in the Nevada Action held a trial on January 22 and 23, 2018 and issued 

an Order after Evidentiary Hearing on March 16, 2016 (the “OAH”.)  Ford appeared at the 
trial, presented evidence, and raised objections to the court’s oral announcement of its 
intended conclusions. 

 
The Nevada trial court made the following key findings of fact, conclusions of law, 

and orders.  Hill’s last will, along with the Hill Family Trust, was executed on November 17, 
1995. (Ex. 2 to Budde’s RJN, OAH, Finding No. 1.)   Hill named her only child, Budde, 
as executor and sole beneficiary of her estate in the will and the successor trustee and sole 
beneficiary in the Trust.  (Id., Finding Nos. 2, 3.)  When Hill died, no assets were titled in 
the name of the Trust.  (Id., Finding No. 6.)  (Therefore, all assets that would pass by the will or 
the trust were probated.)   

 
Though Ford had objected to Budde serving as executrix when she was also the sole 

beneficiary, the court overruled that objection.  It concluded that Ford had failed to provide any 
legal or factual basis that would preclude Budde from acting as the executrix.  (Id., Conclusion 
3.)   Budde had not violated any of her duties.  (Ibid.)  Rather, she performed them all (Id., 
Finding No. 13), doing so according to her oath and neutrally (Id., Finding No. 14), appropriately 
identified all assets that were part of the Probate Estate (Id., Finding No. 7), fully identified those 
assets that passed outside of the Probate proceeding as a matter of law pursuant to joint 
tenancy or beneficiary designations in the Schedule of Non-Probate and Non-Trust Assets 
(Id., Order No. 2.), agreed to let all assets be treated as community property even though some 
of them may have been separate (Id., Finding No. 8), provided information that could be 
construed as advantageous to Ford and disadvantageous to herself (Id., Finding No. 14), let 
Ford continue to live at the residence for several years without charging him rent at a benefit to 
him of $55,221.33 (Id., Finding Nos. 20, 21), and apparently did not contest Ford’s right to half 
of all assets as though Hill had died intestate, when she had not.  (See Id., Conclusion 4.)   

 
Ford did not allege or assert fraud against Budde when he originally filed his portion of 

the Nevada Action, but he later requested, and was allowed, to present such a claim, even 
though he failed to plead it with particularly, as required under Nevada law.  (Id., Conclusion 5.)  
The Nevada court concluded, “Mr. Ford failed to set forth credible evidence to establish any of 
the elements of fraud and therefore failed to prove any of these elements by clear and 
convincing evidence.  Mr. Ford’s assertions and purported claims of fraud fail as a matter of 
law.”  (Ibid.)   

 
The face of the complaint and the matters of which the court has been requested to take 
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judicial notice do not make clear exactly which issues in the Nevada Action are currently being 
appealed.  On its own motion the court has taken judicial notice of Ford’s Notice of Appeal filed 
12/22/18, downloading it from the website of the Nevada Supreme Court.  That appeal is still 
pending and, as of September 5, 2019, was transferred to the Nevada Court of Appeals.   

 
Nevertheless, on August 14, 2019, Ford filed this action in California for Financial Elder 

Abuse, Fraud, Unjust Enrichment, Negligent Misrepresentation, Bad Faith, and Conspiracy 
against Budde, Ross, and several financial firms. 
 

Analysis 
 

Code of Civil Procedure section 430.10 (c) states that one ground for demurrer is if there 
is “another action pending between the same parties on the same cause of action.” 

 
In determining whether such an action is pending “on the same cause of action,” the 

court follows the primary right theory, examining the primary right possessed by the plaintiff and 
the corresponding duty oved by the defendant.  (See Bush v. Superior Court (1992) 10 
Cal.App.4th 1374, 1384.)   

 
Here, the essence of Ford’s claim against Budde is that, because of her actions, he did 

not receive all the assets of Hill to which he was entitled. That is also the essence of the Nevada 
Action, at least in part.  While that action only distributed probate assets, it also contained a 
description of Non-Probate assets, which Ford contested.  Further both actions involve what 
may be the same claims of fraud against Budde. If the fraud did not concern the same fraud as 
alleged here, Ford has not made this clear in his complaint.  Further, he has not demonstrated 
that he did not raise and could not have raised Budde’s alleged fraud regarding stocks and 
accounts that passed by beneficiary designation in the Nevada Action, for instance, in 
connection with his claim that Budde committed misdeeds that should have prevented her from 
serving as executrix.  Therefore, this action should be stayed as to all parties until final 
resolution of all portions of the Nevada Action. 

 
This is particularly true in light of the Nevada court’s conclusions, after Ford’s full 

participation in an evidentiary hearing, that Budde acted entirely appropriately and committed no 
fraud, although the court offers no conclusions or rulings now on Budde’s claims of res judicata 
and collateral estoppel.   

 
However, a key issue for the court should it ever have to address those claims, is 

whether Ford is suing here about some asset that was never disclosed in the Nevada Action, 
either as a probate or a non-probate asset.   

 
Even if the court were to attempt to rule on the merits of Budde’s claims concerning res 

judicata and collateral estoppel now, it would be unable to do so because Budde has not asked 
the court to take judicial notice of the inventories filed in the Nevada Action, only attached them 
as an unauthenticated exhibit to a letter that is an exhibit to a declaration.  In general, the court 
may not consider declarations on a demurrer, only facts shown on the face of the pleading or 
that are judicially noticeable.  Further, Ford has not specifically identified any assets that he 
claims were not listed in the inventories.  Without those two pieces of information, the court 
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cannot determine whether Ford is raising a complaint about an asset that the Nevada court 
never considered. 

 
Ford mentions that Budde filed an action in Nevada before she filed the Nevada Action 

to probate the Will.  While he has not requested the court to take judicial notice of the document 
in the traditional manner, he attaches as Exhibit 1 to his Opposition an Order of the Nevada 
Court in Action No. PR16-00066.  The court takes judicial notice of the existence and contents 
of that Order.  That Order discloses that before filing the Nevada Action to probate the will, 
Budde filed a petition asking the Nevada court to take jurisdiction of Hill’s Trust and order that 
certain assets be placed into it which were not titled in the name of the Trust before Hill’s death.  
The court in that first Nevada case dismissed the petition without prejudice for a variety of 
reasons.  One of them was that Budde had filed it without acknowledging that Ford was Hill’s 
spouse at the time of death or serving him with the petition.  This could have occurred because 
Budde intentionally omitted it or because she made a mistake.  However, Ford presumably had 
the opportunity to argue all this when he opposed Budde’s actions in the later Nevada Action.  
Yet the OAH in that action says nothing negative about Budde.  In any event, Ford was not 
ultimately harmed by that first Nevada petition, because the court dismissed it and required 
Budde to refile it as a different petition and give Ford Notice, which she did. 

 
Ford also attaches an Exhibit 2 to his Opposition, which he says is proof that 

defendant Budde, with the aid of defendant Ross obtained the funds from an IRA through 
a falsified asset transfer.  However, on a demurrer, the court can only consider facts alleged 
on the face of the complaint or that are judicially noticeable.  The court cannot take judicial 
notice of this type of document. 
 

Demurrer of defendant Ross 
 
At the outset, the court notes that Ford argues Ross’ demurrer is procedurally improper 

because Ross did not adequately meet and confer before filing it. 
 
The court is not satisfied with either party’s efforts.  Should another demurrer be filed in 

the future, the parties are ordered to meet in person or by telephone, as required by CCP 
430.41 (a).  A text is an attempt to meet and confer in writing.  It is insufficient.    

 
In addition, the court notes that Ford’s Opposition is in violation of the page limits 

established by the California Rules of Court.  Rule of Court 3.113 states that an Opposition to a 
demurrer may not exceed 15 pages.  Further, if it exceeds 10 pages, it must contain a table of 
contents and a table of authorities.  (CRC 3.113 (d), (f).)  Ford’s Opposition to the Ross 
demurrer is 19 pages, and it does not contain the required table.  Ford is advised that in the 
future the court may disregard any pages beyond the page limit. 
 

First Cause of Action, Elder Abuse: 
 

In preliminary allegations incorporated into each cause of action, the Complaint alleges 
that in 2012, defendant Ross sent “checks [?] of loans and investments worth thousands of 
dollars” to himself personally and as agent for a company that Ford and Hill had established in 
1998, called H & F Management.  (Complaint, ¶ 12, 15.)   
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In mid-2014, Ross prepared or caused to be prepared certain IRA stock documents that 

would facilitate the transfer of assets owned by Ford and Hill as community property to persons 
other than Ford in the event that Hill died.  (See ¶ 17.)  Such documents falsely stated Hill was 
single, when she was in fact married to Ford.  (See ¶ 13, 19, 20.)   

 
On or about December 15, 2015, two weeks after Hill’s death on November 30, 2015, 

Ford met with Ross at Ross’ office in Walnut Creek to discuss the status of the stock 
documents.  Ross said he could not discuss the status of any accounts or show Ford any of the 
stock documents because Ross had been informed of Hill’s passing and Budde was the 
executrix of the estate.  (¶ 21.)   

 
Ross allowed and facilitated the transfer of these stock assets with no proof that Budde 

was in fact the executrix of Hill’s estate or that any will or trust had been properly probated.  
Further, Ross knowingly disregarded the requirement of spousal consent, which was required 
on each account prior to transfer.  (See ¶ 23, 24, 25, 29.)   

 
Ford intentionally conspired with Budde to cause the fraudulent transfer of assets 

amounting to hundreds of thousands of dollars that belong to Ford and participated in the illegal 
transfer of such assets.  (See ¶ 26.)   

 
The complaint then incorporates these allegations into the First Cause of Action, for 

Elder Abuse, and alleges the first element of such a claim by stating that “defendants” made 
various representations to plaintiff regarding “the assets of Hill . . . that were being and had been 
fraudulently transferred, that the assets were not his and that the status of said assets could not 
be discussed with the Plaintiff.”  (¶ 32.)  “Defendant Ross would not have any further discussion 
with Plaintiff . . . and hid the fraud and misappropriation of Plaintiff’s assets, until Plaintiff 
discovered said fraudulent transfer through the discovery process [in the Nevada Action].”  
(Ibid.)   

 
Ross argues that this cause of action is barred by the statute of limitations, which he 

claims is two years.  (Opening Brief at 3:22.)  This argument lacks merit. 
 
The statute of limitations for financial elder abuse is four years, and it runs from the date 

the plaintiff “discovers or, through the exercise of reasonable diligence, should have discovered, 
the facts constituting the financial abuse.”  (Welf. & Inst. C. § 15657.7.)   Further, the court may 
sustain a demurrer based on the statute of limitations only if the defect appears clearly on the 
face of the complaint.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.)  And the court may not 
sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 
Cal.App.4th 1680, 1682.) 

 
Financial elder abuse occurs when a person “takes, secretes, appropriate, obtains or 

retains” property of an elder for a wrongful use or with intent to defraud or both.  (Welf. & Inst. C. 
§ 15610.30.)  Based on this definition, it is not clear that the things the Complaint alleges Ross 
did in 2012 and 2014 even constitute financial elder abuse because the IRAs and similar 
accounts were not transferred to the improper beneficiaries until after Hill died in November 
2015.   
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Even if they do, they are not the only acts of financial elder abuse alleged in the 

Complaint.  The bulk of the abuse is the actual transfer of those assets to someone other than 
Ford sometime after Hill died.  Any such transfers after November 30, 2015 occurred within 
four years of the date that Ford filed his complaint here, on August 14, 2019, without even 
considering when Ford discovered the transfer.  The court rejects Ross’ statute of 
limitations argument. 
 

Ross also argues that this count fails to state a cause of action because all it alleges is 
that Ross refused to discuss the status of any accounts or show Ford any of the stock 
documents.  (Complaint, ¶ 21.)   The court disagrees. This count also alleges that third parties 
received monies that should have gone to Ford as Hill’s spouse. 

 
Finally, Ross argues that this count is based on repeated allegations of fraud and that 

fraud must be alleged specifically.  However, elder abuse does not require proof of fraud, only, 
as one alternative, intent to defraud.  (See Welf. & Inst. C. § 15610.30 (a)(1), (2).)  Further, 
Ross has not cited any authority that a cause of action for elder abuse must be alleged with the 
specificity required for a cause of action for fraud.  Ross has failed to persuade the court that 
this cause of action must be pleaded any more specifically than it has been.   

 
Ross also demurs to this cause of action on grounds that it is uncertain.  The first alleged 

uncertainty is whether Ross was acting solely as someone’s agent or also in his individual 
capacity.  Ross cites a case, Lapique v. Rued (1916) 30 Cal.App.391, which upheld a demurrer 
for not making such a fact clear.  However, that case is over a century old and it does not 
provide any details about what was alleged in the pleading.  Without this information, the true 
holding of the case cannot be determined.  Further, Ross cites no authority stating what 
difference the requested clarification would make here or that he could not be liable for elder 
abuse in either event. 

 
Under modern rules, a complaint is sufficient to withstand a demurrer for uncertainty if it 

apprises the defendant of the issues he is to meet.  (Gressley v. Williams (1961) 193 Cal. App. 
2d 636, 643-644.)  This cause of action does.  Other details can be fleshed out in discovery.  

 
The court notes one potential issue in further proceedings in this case, namely, which 

state’s law will apply.  For now, the court has assumed that any elder abuse by Ross was 
committed in California and thus that California law, particularly the Elder and Dependent Adult 
Civil Protection Act in the Welfare and Institutions Code applies. 

 
However, Ford also hopes to pursue an elder abuse claim against Budde, either for her 

own actions or as a co-conspirator of Ross, and Ford cites something called the “Older 
American’s Act of 2006.”  (See 42 U.S.C. § 3001, et. seq.)  The Complaint is silent as to where 
Budde was when she committed her allegedly wrongful acts.  At an appropriate time, the parties 
should be prepared to discuss which law – California, California, Nevada, or federal – will 
govern the claims against the various defendants in this case.  Until this discussion occurs, the 
court will apply California law. 

 
The demurrer to the First Causes of Action is overruled. 
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 Second Cause of Action, Fraud:  
 
 This cause of action alleges that defendants’ representations that the assets were not 
his and that their status could not be discussed or shown to him were false.  Defendants said 
these things to hide the fraud that was already committed and that was to be committed.  The 
statements were made to induce plaintiff to wait many vital months before taking any action.  
(¶ 38-40.) 
 
 As a result of the misrepresentations, plaintiff did not receive hundreds of thousands of 
dollars of assets that he should have.  (¶ 26, 41.)   
 

Ross argues that this cause of action is not pleaded with sufficient particularity.  
The court agrees. 

 
The elements of a cause of action for misrepresentation are:  (1) misrepresentation 

(false representation, concealment, or nondisclosure); (2) knowledge of falsity (scienter); 
(3) intent to defraud (i.e., to induce reliance); (4) justifiable reliance; and (5) resulting damage.  
(Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107.)  Fraud must be pleaded specifically.  
(Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216.) 

 
Here there are problems with nearly every element.  To begin with, it is not clear exactly 

which misrepresentations Ford claims are actionable.  In paragraph 19, he alleges Ross 
fraudulently misrepresented that Hill was single when she was not.  This allegation is not 
repeated in paragraph 32.  So it is unclear whether Ford intends to base a fraud claim on it. 
 

Further, Ford alleges a misrepresentation that “the assets were not his,” (¶ 38) but 
provides insufficient supporting details.  In any amendment, Ford must state more clearly the 
precise representations on which he bases his claim of fraud, who made them, where they 
made them, whether they made them orally or in writing, and if one person made them on behalf 
of another, that person’s role and authority to speak. (See Stansfield v. Starkey (1990) 220 
Cal.App.3d 59, 74; Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 

 
Then there are issues regarding falsity, reliance and damages.  In paragraph 21, Ford 

alleges that Ross said he could not discuss the status of any accounts with Ford or show him 
any stock documents because Hill had passed and defendant Budde was the executrix of the 
estate.  Yet it is clear from the Complaint and the documents of which the court has taken 
judicial notice that the Will did name Budde as executrix and the Trust named her as successor 
trustee, so it is not clear that what Ross said was false. 

 
If Ford’s grievance is that Budde had not yet been confirmed as the executrix by a 

Probate Court, he will have to allege why he did not know that at the time and how and why he 
relied on the distinction between here being named executrix in the will and her being confirmed 
as executrix by a court. 

 
Further, Ford does not explain in the complaint why Ross owed him any duties that 

would trump any duties that Ross may have owed to Hill or Budde to discuss Hill’s assets only 
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with Hill before she died and only with her executrix or the trustee of her trust afterwards.   
 

More importantly, assuming the representations were false, why does it make any 
difference?  Ultimately the issue is whether Ford has been deprived of assets he should have 
received.  Whether he knew the truth sooner or later, he is here now, seeking recovery of those 
assets. The true basis for Ford’s damages claim is that his assets were taken, not that he was 
unable to immediately discover that they were taken.  Absent damages caused by the fraud 
itself rather than by the underlying wrongful taking, the effect of fraud that conceals the taking is 
to toll the statute of limitations, not to substitute a new cause of action for fraud for the original 
cause of action for the taking.  (See Regents of University of California v. Superior Court (1999) 
20 Cal.4th 509, 533.) 
 

Ross also argues that this claim is barred by the statute of limitations because the 
December 2015 misrepresentations occurred more than three years before this action was filed.  
Where a complaint suggests on its face that it may be barred by the statute of limitations, the 
plaintiff must plead facts to show: (1) the time and manner of discovery and (2) the inability to 
have made earlier discovery despite reasonable diligence.   (See Fox v. Ethicon Endo-Surgery, 
Inc. (2005) 35 Cal.4th 797, 808.) 

 
Here, plaintiff alleges he did not discover the truth until discovery in the Nevada Action, 

but he is vague about the date, or even the year, in which he learned the truth.  (See ¶ 32.)  
While he provides the date in his Opposition, late in October 2017, this fact must be alleged in 
the complaint, along with the other facts required by Fox. 
 
 The demurrer to the Second Cause of Action is sustained, with leave to amend. 
 
 Third Cause of Action, Negligent Misrepresentation: 
 
 The elements of a claim for negligent misrepresentation are the same as those for 
intentional misrepresentation, except regarding the element of intent.  Like a claim for intentional 
misrepresentation, a claim for negligent misrepresentation must be alleged specifically.  (See 
Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 184.) 
 
 The comments made above concerning intentional misrepresentation generally apply to 
this count too.  In addition, this count makes clear that some facts are missing.  In paragraph 49, 
Ford alleges that Ross owed him some duties.  However, Ford never makes clear the basis for 
this duty.  Ford never alleges that he was Ross’ client, only that Hill was. 
 
 Then Ford alleges that Ross acted negligently and unreasonably “personally and as 
Agent.”  It is not clear how Ross could have acted negligently in both capacities, since it is not 
clear Ross would owe Ford any duty not to injure him financially in Ross’ personal capacity. 
 
 Further, the allegation that as a result of Ross’ conduct defendant Budde obtained more 
assets than she was entitled to seems to be belied by OAH in the Nevada Action.  In any 
amendment, Ford will need to explain how that can have occurred or why he believes that is so 
notwithstanding the OAH, which may absolve Budde of fraud or wrongdoing regarding all of 
Hill’s assets, whether probate or non-probate. 
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 The demurrer to the Third Cause of Action is sustained, with leave to amend. 
 
 Fourth Cause of Action, Breach of Obligation of good faith and fair dealing: 
 
 The obligation of good faith and fair dealing cannot be “endowed with an existence 
independent of its contractual underpinnings.”  (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 
317, 349.)  In other words, there is no such obligation unless there is a contract between the 
parties.  The complaint fails to allege any contract between Ford and Ross and whether any 
alleged contract is oral, written, or implied by conduct.  Therefore, this count fails to state a 
cause of action. 
 
 Further, without this information and more detailed facts concerning delayed discovery, 
Ford has not established that this claim is timely. 
 
 The demurrer to the Fourth Cause of Action is sustained, with leave to amend. 
 

Fifth Cause of Action, Conspiracy: 
 
Conspiracy is not an independent cause of action.  (See Okun v. Superior Court (1981) 

29 Cal. 3d 442, 454.)  Only a conspiracy to commit some other tort is.  Therefore, Ford’s claim is 
actually that Ross and Ford conspired to commit financial elder abuse, misrepresentation, or 
breach of the obligation of good faith and fair dealing.  The court has overruled a demurrer to 
only the first of these causes of action.  If Ford wishes to pursue a cause of action for conspiracy 
to commit the other wrongs, he must successfully amend the Second, Third, and Fourth Causes 
of Action.  

 
The demurrer to the conspiracy cause of action is overruled.  The court may not sustain 

a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 
1680, 1682-1683.) 

 

  

18.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS. BUDDE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FRANKIE ROSS 
* TENTATIVE RULING: * 
 
See line 17. 
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19.  TIME:  9:00   CASE#: MSC19-01623 
CASE NAME: STAMM ENTERPRISES VS. BH PROPERTIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BH PROPERTIES MANAGEMENT, INC., et al. 
* TENTATIVE RULING: * 
 
Please see also Line 23. 
 

Defendants’ Demurrer is overruled as to the Second and Third Causes of Action and 
sustained with leave to amend as to the First and Fourth.   Any amended complaint shall be filed 
and served on or before November 14, 2019.  If plaintiffs fail to amend, defendants Answer shall 
be filed and served on or before November 29, 2019. 

 
The court grants defendants’ Request for Judicial Notice filed 9/23/19.  It takes judicial 

notice of the existence and contents of the attached documents. 
 
The court disregards the Declaration of Armand Estrada filed 9/23/19 after paragraph 6.  

Neither a demurrer nor a Motion to Strike is an evidentiary motion.  Statements about why 
paragraphs of the Complaint are uncertain are argument and should be contained in the 
Memorandum of Points and Authorities in support of the motions, not in a declaration.   
 

Background 
 

This is essentially a family dispute over business assets that George Stamm left to his 
two children, George Stamm, II (“George II”), and Mary Ann Balocco (formerly May Ann Stamm) 
in equal shares.  The assets are currently held by various individuals, their trusts, and their 
business entities.  The parties in this case fall into two camps:  George II, his companies, 
spouse and/or his children and trusts; and Mary Ann Balocco and hers. 

 
George II and Balocco coexisted in their joint business amicably until approximately 

2010, when George II became incapacitated.  Defendants then assumed control of the 
businesses and the business records, and disputes arose.   

 
By 2015, the parties agreed they needed to separate their business interests.  

On July 14, 2016, in writing, defendants proposed to split the businesses into two halves, 
a Storage Business and Other Property.  They said that plaintiffs could choose either half.  
They represented that both halves were of approximately equal value, and subsequently 
urged plaintiffs to take the Storage Business, which plaintiffs had experience managing.  
(¶ 39, 40, 41.)   

 
On August 23, 2016, defendants’ attorney represented in writing that the Storage 

Business was worth approximately $12.8 million.  This was false.  An appraisal in 2015 had 
valued it at only $8.47 million.  (¶ 42.)  That same 8/23/16 letter said the Other Property was 
worth approximately $13.1 million.  That, too, was false.  A 2015 appraisal said it was worth 
$19 million.  (¶ 43.)   

 
Plaintiffs discovered enough information to learn that the two halves were not of equal 
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value and on September 13, 2016 orally said they would take the Other Property.  They 
subsequently memorialized that in writing.  Defendants then “refuted” the offer they had made to 
let plaintiffs choose either half.  (Complaint, ¶ 5-8, 44, 45.)   

 
On January 9, 2017, the parties executed “another” settlement agreement, but disputes 

arose.  (¶ 9.)  (The complaint is not clear what other settlement agreement preceded this one.  
Possibly it was plaintiffs’ agreement in September 2016 to take the Other Property.)   

 
On February 17, 2017, plaintiffs filed an action to specifically enforce the 1/19/17 

Settlement Agreement.  (¶ 10.)  (The court will refer to this litigation as “Stamm I”, even 
though there was apparently some prior litigation, as obliquely referenced in paragraph 7 of 
the Complaint.) 

 
In May 2018, the parties executed a series of additional agreements to resolve 

their disputes, one of which was an amendment to the 1/9/17 Settlement Agreement.  
(¶ 11, 60-64.)  The complaint refers to six such agreements in all, but plaintiffs attached only 
three to the Complaint:  three Tenancy in Common Agreements, each stating how one individual 
property would be held.  Plaintiffs did not attach the purported amendment to the 1/9/17 
Settlement Agreement.   

 
Believing the May 2018 agreements resolved the issues raised in it, plaintiffs dismissed 

Stamm I on August 20, 2018.  (¶ 58.)  However, defendants again are refusing to perform the 
agreements they signed.  Plaintiffs allege defendants never intended to do so.  (¶ 1, 8, 16, 80, 
83.)  Thus, plaintiffs have sued again, this time seeking relief beyond mere breach of contract, 
including damages for fraud. 
 

Defendants now demur generally to the first three causes of action and specially to the 
first four. 

 
First Cause of Action, Fraud: 
 
The demurer to this cause of action is sustained, with leave to amend. 
 
The facts recited above, and others, are incorporated into the First Cause of Action, for 

Fraud.  The court will not summarize all the other allegations in this cause of action because 
even if they fail to state a cause of action the court may not sustain a demurrer to part of a 
cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.)   
Instead, the court will focus on those additional allegations that are most likely to state a cause 
of action. 

 
Thus, the court notes that the First Cause of Action additionally alleges that on at least 

six occasions between April 12, 2016 and July 19, 2016, various members of the Balocco 
family, individually and through their attorneys, falsely expressed their intention to equally divide 
the assets of the various business between the parties.  (¶ 77, 78, 79, 80.)  They did this with 
the intention to induce plaintiffs to enter into and perform the 1/19/17 Settlement Agreement and 
the May 2018 agreements, and to release the Balocco defendants from plaintiffs’ preexisting 
claims for embezzlement and mismanagement.  (¶ 84.)   
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Similarly, on May 23 and May 25, 2018, defendants individually and through their 

attorneys falsely represented that defendants intended to abide by the terms of the 1/9/17 
Settlement Agreement and the May 2018 agreements.  (¶ 82, 83.)  Defendants had no intention 
of abiding by those agreements.  (¶ 83.)  Defendants made these representations to induce 
plaintiffs to enter into and perform the 1/9/17 Settlement Agreement and the May 2018 
agreements, to release plaintiffs’ preexisting claims for embezzlement and mismanagement, 
and to dismiss Stamm I.  (¶ 84.)     

 
In reliance on the representations, plaintiffs continued negotiations, released the 

preexisting embezzlement and mismanagement claims, and entered into the May 2018 
agreements.  (¶ 85.)  As a result of the misrepresentations, plaintiffs incurred legal fees and 
costs for negotiating “these agreements,” released the preexisting claims for embezzlement and 
mismanagement, and incurred unnecessary interest due to an unfavorable loan that defendants 
had taken out and later assigned to plaintiffs in dividing the Stamm assets.  Plaintiffs claim 
damages of up to $3 million.  (¶ 86.) 

 
Fraud must be alleged specifically, although, less specificity is required when it appears 

from the nature of the allegations that the defendants must necessarily possess full information 
concerning the facts of the controversy.  (Committee on Children’s Television, Inc. v. General 
Foods Corp. (1983) 35 Cal.3d 197, 216-217.)   

 
Defendants first argue that the complaint fails to allege necessary details concerning 

who made the misrepresentations, and when and how.  (Opening Brief at 4:11-13.)    
 
This case involves allegations that the misrepresentations were made repeatedly on a 

series of specific dates between parties that know each other.  The court will not require 
plaintiffs to allege every last detail, because defendants may well know much of this information.  
(See Committee on Children’s Television, supra.)   However, plaintiffs must at least state as to 
each date in 2016 specified in paragraphs 77, 78, 79, and 82 (or collectively if the information is 
the same) whether the representations were oral or in writing, whether they were made at a 
meeting between the parties and/or their attorneys, and whether the meeting was a mediation.  

 
Further, while the court understands the urge to summarize, lumping together the 

allegations about how defendants intended plaintiffs to rely and how plaintiffs did rely on the 
2016 and the 2018 representations leads to uncertainty.  (See ¶¶ 81, 84, and 85.)  For instance, 
paragraphs 79 and 81 allege that defendants made representations in 2016 in order to induce 
plaintiffs to enter the 1/9/17 Settlement Agreement six months later, with no explanation for the 
delay.  Paragraph 81 further alleges that those representations in 2016 were intended to induce 
plaintiffs to enter the May 2018 agreements nearly two years later, which is hard to understand.  
Still harder to understand is how defendants could have intended the representations in May 
2018 to induce plaintiffs to enter into the 1/9/17 Settlement Agreement more than a year earlier, 
but that is what paragraph 84 alleges.  Lumping the two time frames together also makes it 
unclear exactly what action plaintiffs took in reliance on each set of misrepresentations.  In any 
amendment, plaintiffs should allege in separate paragraphs what defendants intended plaintiffs 
to do in reliance on the 2016 representations and the 2018 representations, and what plaintiffs 
actually did. 
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There is a problem with reliance in one respect beyond the uncertainty caused by 

lumping together the two sets of misrepresentations in paragraphs 81, 84, and 85.  Plaintiffs 
argue they are not bound by the Request for Dismissal of Stamm I that they filed in August 2018 
because of defendants’ promissory fraud.  But they fail to allege in paragraphs 58 or 85 that 
they filed this dismissal based on defendants’ false promise. 
 

Defendants next argue that the complaint fails to allege sufficient facts to support the 
allegation that defendants made promises with no intent to perform them, as opposed to 
promises they did intend to perform then, but simply breached later.  (Opening Brief at 4:10-11 
and 4:15-17.)  Perhaps in an attempt to avoid this rule, plaintiffs characterize this as a case of 
false representation rather than false promise. 

 
Statements regarding what may happen in the future are generally not actionable.  

However, a statement of what a defendant intends to do relates to an existing state of mind.  
Therefore, a promise made with no intention to perform may constitute actionable 
misrepresentation.  (5 Witkin, Summary of California Law (11th Ed. 2017), Torts, § 899, p. 1228; 
CC § 1710 (4).) 

 
The Complaint alleges that when defendants stated on May 23, 2018 that they intended 

to honor the terms of the May 2018 agreements they had no intention of doing so.  Rather, they 
entered into those agreements “as a pretense to avoid being held accountable for their thefts, 
embezzlement, and mismanagement.”  (¶ 83.)  This allegation is sufficient for the May 23 and 
25, 2018 misrepresentations.   

 
However, the complaint is unclear whether plaintiffs also claim there was promissory 

fraud that induced them to enter the 1/9/17 Settlement Agreement; and unlike paragraph 83 
regarding the May 2018 representations, paragraph 80 does not allege that the 2016 
representations alleged in paragraphs 77, 78, and 79 were made with no intent to perform them. 
 

Defendants next argue the complaint insufficiently alleges justifiable reliance.  (Opening 
Brief at 4:15.)  However, the allegation on page 14 of the complaint, lines 23-25, is sufficient for 
pleading purposes.   

 
Finally, defendants argue that the complaint fails to reveal the connection between the 

allegation of $3 million in damages in paragraph 86 and the claim for promissory fraud.  
(Opening Brief at 4:20-21.)   Undoubtedly, defendants are seeking to elicit an admission of how 
much of the claimed damages relate to claims of embezzlement and mismanagement that 
defendants argue were abandoned when the 1/9/17 Settlement Agreement was signed or 
Stamm I was dismissed with prejudice.  The court will discuss this theory of damages in its 
ruling on the motion to strike.  It will not do so on demurer because plaintiffs allege other 
damages that are clearly related to the alleged promissory fraud.  Given that such damages are 
alleged, the complaint is not subject to a general demurrer.  Nor should a special demurrer be 
sustained, because defendants know the damages issues they have to meet.  (Gressley v. 
Williams (1961) 193 Cal. App. 2d 636, 643-644.)  Defendants can get a breakdown of the 
damages in discovery. 
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For the reasons stated above, the demurrer to this cause of action is sustained, with 
leave to amend. 
 
 Second Cause of Action, Conversion:  
 
 Plaintiffs allege that from January 1, 2017 through the present they continue to be 
owners of a 50% interest in the joint business assets of the parties and are entitled to half the 
income, but that defendants have received income and converted it to their own use.  (¶ 89,90.)   
 
 Defendants argue this count fails to state a cause of action because key allegations 
should be stricken, leaving it deficient.  However, the court did not grant defendants’ Motion to 
Strike. 
 
 Further, even if it had, this cause of action alleges that defendants are continuing to 
convert income from the properties even after August 2018, when Stamm I was dismissed with 
prejudice.  Regardless of whether conversion before that dismissal is barred, conversion 
afterwards is not. 
 
 The demurrer to this cause of action is overruled.  
 
 Third Cause of Action, Breach of Fiduciary Duty: 
 
 Plaintiffs allege that in entering the May 2018 agreements, the parties accepted fiduciary 
duties to act on each other’s behalf as managers (also referred to as “Co-Owner Liaisons”) of 
real properties for the benefit of the recipients of the assets and that since then defendants have 
received rent payments, but not turned them over.  (¶ 94, 95.)  Defendants have also falsified 
expenses in order to justify not turning over money to plaintiffs.  (¶ 96.)  
 
  A fiduciary relationship is a recognized legal relationship such as guardian and ward, 
trustee and beneficiary, or principal and agent.  (Oakland Raiders v. National Football League 
(2005) 131 Cal.App.4th 621, 631.)  The fiduciary is required to manage the subject matter of the 
relationship (or res) with due care, account to the beneficiary, and keep the beneficiary fully 
informed as to all matters pertinent to the beneficiary's interest in the res.  (Ibid.)  Before a 
person can be charged with a fiduciary obligation, he must either knowingly undertake to act on 
behalf and for the benefit of another, or must enter into a relationship which imposes that 
undertaking as a matter of law.  
 
 Here the complaint alleges that defendants accepted fiduciary duties by agreement.  
Further, it incorporates Exhibits 2-4, all of which state the while all co-owners shall manage the 
property subject to the Tenancy in Common Agreements, the Co-Owner Liaisons “shall . . . 
collect and deposit all monies received for the Property operations and pay therefrom . . . 
the Co-Owner Distributions . . .”  Thus, the Co-Owner Liaisons act as agents for the other 
Co-Owners in these duties and have the obligations of a fiduciary.  The court rejects defendants’ 
argument that the Complaint fails to show why defendants owe plaintiffs fiduciary duties.  
(Opening Brief at 5:6.)   
 
 Next, defendants argue that all plaintiffs are suing all the Balocco defendants for breach 
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of fiduciary duty even though not all plaintiffs are co-owners under each of the Tenancy 
in Common Agreements and not all the Balocco defendants are Co-Owner Liaisons under 
those Agreements.  
 

The court will not sustain either a general demurrer or a special demurrer just because 
there are variations among the Tenancy in Common Agreements.  The Tenancy in Common 
Agreements clearly state who the Co-Owners are.  In at least one of them, Exhibit 2, George 
Stamm II, Barbara Stamm, and Anne Stamm, are each Co-Owners.  For the sake of efficiency, 
plaintiffs have lumped together all breach of fiduciary duty claims into one count, even though 
they concern three different agreements and different combinations of Co-Owners.  Who is 
entitled to relief can easily be sorted out in discovery or at trial. 

 
Defendants’ argue that plaintiffs cannot state a claim against all the Balocco defendants 

because no Tenancy in Common Agreement names all such defendants as Co-Owner Liaisons.  
Plaintiffs respond that even if this is so, they have alleged joint and several liability on various 
bases, including conspiracy and vicarious liability. 

 
It is not clear to the court that one who has no fiduciary duties as a matter of law or 

agreement can be liable for breach of fiduciary duty vicariously, particularly as a co-conspirator.  
However, this is defendants’ demurrer and they have failed to provide any legal authority on the 
point.  Therefore, they have failed to carry their burden of persuasion as the moving party.  
They are free to raise the point again at a later date and by a proper procedural vehicle. 

 
For reasons stated elsewhere, this demurrer is not the proper vehicle to find out the 

basis for plaintiffs’ claim that defendants’ breach of fiduciary duties caused plaintiffs  to be 
damaged in the amount of $150,000.   

 
Finally, defendants have provided no authority that compliance with the notice of 

default and opportunity to cure provisions of the Tenancy in Common Agreements must be 
alleged to state a claim for breach of fiduciary duty, rather than just a cause of action for breach 
of contract.  

 
The demurrer to the Third Cause of Action is overruled. 

  
 
 Fourth Cause of Action, Breach of Contract: 
 
 Plaintiffs allege that defendants breached the 1/9/17 Settlement Agreement and the 
5/23/18 agreements from May 23, 2018 to the present by failing to make required payments to 
plaintiffs.  (¶ 102, 103, 105.)  Therefore, plaintiffs have not received monies owed to them and 
have been unable to refinance the predatory loan.  (¶ 106.) 
 
 The special demurrer for uncertainty is overruled.  Despite the incorporation by reference 
paragraph, this count does not appear to request damages for things that occurred before 
1/9/17.  Any uncertainty can be resolved through discovery. 
 
 The general demurrer is also overruled.  Defendant argues this count fails because 
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plaintiff fails to plead that they gave a notice of default required under paragraph 6 of the May 
2018 agreements. However, plaintiffs allege that they performed all necessary conditions.  
(¶ 104.)  This allegation is sufficient to allege that the notice was given.  A claim for breach of 
contract may be alleged generally.  If the allegation is false, this cause of action will be subject 
to a motion for summary adjudication. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01734 
CASE NAME: TYAGI VS. WELLS FARGO 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY ADESH TYAGI AND RATIKA TYAGI 
* TENTATIVE RULING: * 
 
Continued to December 19, 2020 @ 9:00 a.m. per written stipulation. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01778 
CASE NAME: LEVY VS. MES 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY ROSE LEVY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

22.  TIME:  9:00   CASE#: MSN19-1263 
CASE NAME: ERIC PORTER VS. CITY OF RICHMOND 
HEARING ON PETITION FOR ORDER RELIEVING PETITIONERS FROM GC 945.4 
FILED BY ERIC PORTER, AIDEN PORTER 
* TENTATIVE RULING: * 
 
This is a petition for an order relieving petitioners/claimants from the filing requirements of 
Government Code § 945.4 in order to proceed with a civil suit against defendants. 
Petitioners/Claimants Eric and Aiden Porter (“Petitioners”), by and through their Guardian Ad 
Litem, their grandmother, Barbara Harris, seek to sue the City of Richmond for negligence and 
wrongful death of their mother, Rashanda Franklin. Petitioners’ request is DENIED. 
 
RELEVANT FACTS 
 
The facts of this case are tragic. Ms. Franklin was killed on April 4, 2017 when her ex-boyfriend, 
Lawyer Dashaun McBride (“McBride”), shot her inside her car in front of her children while en 
route to dropping them off at school.  
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The night before the murder on April 3, 2017, McBride came to the residence of Ms. Franklin, 
Petitioners, and Ms. Harris, pounding on the door and repeatedly calling for Ms. Franklin on the 
phone and through the door. Ms. Franklin called Richmond Police Department (“RPD”) through 
a panic app on her phone. When RPD came to the home, Ms. Franklin told them of McBride’s 
history of stalking and prior physical assault. (Declaration of Barbara Harris (“Harris Decl.”), ¶ 3.) 
The officers who responded to the scene determined that no arrest was required and told 
McBride to leave. Id. They gave Ms. Franklin some forms to fill out to request a domestic 
violence restraining order, said they could not do anything more, and left. Id. 
 
After the murder, RPD representatives repeatedly told Ms. Harris that they had done everything 
they could on April 3, 2017. (Harris Decl., ¶ 4.) Harris also saw that they made similar 
representations publicly to the media. Id. Thereafter, Harris learned that RPD publicly stated 
they had completed an internal investigation and determined the case was handled 
appropriately. (Harris Decl., ¶ 5.) Ms. Harris relied upon these statements from RPD and had no 
reason to doubt them. (Harris Decl., ¶¶ 4, 5.) As such, she believed nothing else could have 
been done. (Harris Decl., ¶ 6.)  
 
About a year and half later on November 30, 2018, Ms. Harris was contacted by former RPD 
Captain Mark Gagan. (Harris Decl., ¶ 2.) Mr. Gagan informed Ms. Harris that RPD’s handling of 
Ms. Franklin’s murder was egregious and violated department policy. Id. This was the first time 
that Ms. Harris became aware that RPD purportedly engaged in wrongful conduct. (Harris Decl., 
¶¶ 2, 6.) Soon thereafter, Ms. Harris filed a claim with the City of Richmond on January 3, 2019, 
which was “returned without action” because the it was not submitted within six (6) months of 
the purported accrual of the cause of action. (Declaration of Thomas M. Garberson (“Garberson 
Decl.”), Exhs. 1, 2.) An application was then made to the City Council of the City of Richmond 
under Government Code § 911.4, et seq. on January 29, 2019, which was denied on February 
6, 2019. (Garberson Decl., Exhs. 3, 4.) 
 
Petitioners filed the instant petition on June 24, 2019. 
 
ANALYSIS 
 
Petitioners claim that their application was made timely based on the delayed discovery rule. 
They further argue that their claim should not be denied based on equitable estoppel. 
 
Defendant City opposes the Petition on the following grounds: (1) there is no viable claim for 
negligence or wrongful death on the claim presented because there was no duty owed; (2) The 
City/officers are entitled to immunity; (3) Petitioners fail to meet the requirements for relief under 
Government Code § 946.6(c)(1); (4) the delayed discovery rule does not apply; and (5) the City 
will be prejudiced if the Petition is granted. 
 
Government Code § 945.4 provides that a public entity cannot be sued until a written claim has 
been presented and either acted upon or deemed to have been rejected. A claim relating to a 
cause of action for injury or death must be presented to the public entity within six months of the 
accrual of the cause of action. Government Code § 911.2(a). If this claim is not presented within 
this time period, a written application may be made to the public entity for leave to present the 
claim. Such application must be presented within a reasonable time not exceeding one year 
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after the accrual of the cause of action and state the reason for delay in presenting the claim. 
The proposed claim must be attached. Government Code §§ 911.4(a), (b). Government Code § 
911.6(b)(2) requires that a public entity grant the application to file a late claim if the claimant is 
a minor and was a minor during all the time specified in section 911.2. If the application is 
rejected, the claimant may petition the Court for relief to file the late claim pursuant to 
Government Code § 946.6. Section 946.6 does not provide the entity with another opportunity to 
evaluate the claim. Rather, it permits the claimant who was improperly refused consideration of 
the claim to bypass the claims procedure and immediately initiate a lawsuit. Los Angeles City 
Sch. Dist. v. Superior Court (1970) 9 Cal. App. 3d 459, 468.  
 
Where a claimant …”disputes the public entity's determination of untimeliness, the claimant 
must file a complaint for damages in order to raise this issue. A trial court hearing a section 
946.6 petition cannot consider whether a claim was timely, because that issue is not within the 
scope of the proceeding. Rason v. Santa Barbara City Hous. Auth. (1988) 201 Cal. App. 3d 817, 
827 (internal citations omitted) (hereinafter, “Rason”); Toscano v. County of Los Angeles (1979) 
92 Cal.App.3d 775, 782-783 (hereinafter, “Toscano”); Rodriguez v. County of Los Angeles 
(1985) 171 Cal.App.3d 171, 177. “…[T]he thrust of the statute which requires the governmental 
entity to reject a claim as untimely is to preserve the issue for litigation.” Ngo v. County of 
L.A. (1989) 207 Cal.App.3d 946, 951-952 (hereinafter, “Ngo”). Thus, “…the court in a 
proceeding under section 946.6 lacks the power to determine questions that should properly be 
left to a jury.” Id. at 951.  
 
Based on the foregoing, almost all of the City’s arguments are irrelevant and inapplicable as 
they are based upon the merits of Petitioners’ claim which involve the determination of 
questions of fact reserved for a jury. The only the argument that is arguably relevant is that 
Petitioners failed to meet the requirements for relief under section 946.6(c) by failing to show 
mistake, inadvertence, surprise or excusable neglect. That argument, however, is moot for the 
reasons discussed below. 
 
Petitioners do not argue their claim was untimely because of mistake, inadvertence, surprise, or 
excusable neglect. To the contrary, Petitioners insist that they timely filed their claim based on 
the delayed discovery rule. Ms. Harris did not discover that RPD purportedly violated 
department policy until November 30, 2018. (Harris Decl., ¶¶  2, 6.) Ms. Harris believed what 
she was told by RPD in the immediate aftermath of the murder and after the department 
completed an internal investigation. (Harris Decl., ¶¶ 2, 5.) She had no reason to doubt what she 
was told. (Harris Declaration, ¶ 4.) The first time she suspected or became of aware of any 
wrongdoing by RPD was on November 30, 2018 when she was contacted by former RPD 
Captain, Mark Gagan. (Harris Decl., ¶¶ 2, 6.) These are the facts upon which Petitioners base 
their delayed discovery. Thus, when their cause of action accrued is a question of fact that 
cannot be determined through this Petition. 
 
The Court notes parenthetically that section 946.6(c)(2) is also pertinent insofar as Petitioners 
were minors when their mother was killed, and still are minors; however, the outcome of this line 
of thought is the same because it turns upon when their claims accrued. This again is a question 
of fact. 
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Because Petitioners contend they filed their claim in a timely manner, the filing of the instant 
petition is inconsistent with their position and redundant. “An argument that one filed a timely 
claim is inconsistent with a petition for relief under section 946.6, since such petition necessarily 
follows the denial of an application for leave to file a late claim…” Toscano at 783. “The 
procedure set forth in section 946.6 is simply an avenue of relief similar to Code of Civil 
Procedure section 473 in providing relief from default and is not designed to resolve the issue of 
actual compliance with the claim filing requirements.” Ngo at 951 (internal citations omitted). In 
other words, section 946.6 comes into play when a claimant concedes his or her claim is 
untimely due to mistake, inadvertence, surprise, or excusable neglect. That is not the case here. 
 
“It is well established ‘that the filing of a claim--relief petition is [not] an election of remedies 
which precludes the petitioner from filing and pursuing a separate complaint alleging timely 
compliance" with the claims presentation requirement.’” Mandjik v. Eden Township Hospital Dist. 
(1992) 4 Cal. App. 4th 1488, 1499, citing Santee v. Santa Clara County Office of Education 
(1990) 220 Cal.App.3d 702, 712, fn. 6.  The late claims procedure is not the "only recourse" for 
a claimant who disputes a public entity’s finding of untimeliness; “…in fact it is no recourse 
because the claimant cannot argue timeliness in a section 911.4 application nor in a section 
946.6 petition.” Rason at 828. 
 
Thus, if there is a dispute regarding a public entity’s finding of untimeliness, a claimant’s 
recourse is to file a complaint on the merits. Toscano at 948-951. “There is a proper forum for 
raising the issue of substantial compliance with the claim filing requirements of sections 911.2 
and 945.4. One who has a cause of action against a public entity for personal injury or property 
damage, and who has filed therewith a timely claim substantially complying with the 
requirements of sections 911.2 and 945.4, should file a complaint against that public entity 
within the appropriate statutory period and in the appropriate court. The complaint should allege 
that a timely claim for damages has been filed with the defendant." Toscano at 783. Here, there 
are questions of fact as to whether there was timely compliance with the claims statute. These 
are question for the jury. Petitioners’ equitable estoppel argument is likewise based upon 
questions of fact that should go before a jury.  
 
Accordingly, the Petition is DENIED insofar as this proceeding offers no substantive recourse to 
Petitioners. Notwithstanding this Court’s denial of relief on the instant Petition, Petitioners are 
free to file a complaint which alleges a timely filing of the claim based upon delayed accrual of 
discovery of the claim, thus placing timeliness at issue to be resolved by demurrer, motion for 
summary judgment, motion for judgment on the pleadings, or a motion to strike. 

  

 

 
ADD-ON 
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23. TIME:  9:01   CASE#: MSC19-01623 
CASE NAME: STAMM ENTERPRISES  VS.  BH PROPERTIES 
HEARING ON MOTION TO STRIKE 
FILED BY BH PROPERTIES MANAGEMENT, INC., et al. 
* TENTATIVE RULING: * 
 
 The court rules as follows on defendants’ Motion to Strike:    
 

1. Punitive Damages. 
 

The Notice of Motion states that defendants will move the court for an order to “strike the 
complaint” because the “allegations in the complaint for exemplary damages are not supported 
by adequate allegations . . .”  (Notice of Motion at 1:24-27.)   

 
This motion is denied.  The court is not authorized to strike an entire complaint because 

one of several remedies may not be sufficiently pleaded.   
 
Apparently, the order that defendants really seek is one striking the “punitive damages 

allegations” from the Complaint.  (See Opening Brief at 2:26.)  But that description is not 
substantially better. 

 
“A notice of motion to strike a portion of a pleading must quote in full the portions sought 

to be stricken except where the motion is to strike an entire paragraph, cause of action, count, 
or defense. . . .”  (CRC 3.1322 (a).)  A motion to strike that fails to comply with this rule puts the 
court into an improper role:  instead of serving solely as the authority to decide whether the 
motion should be granted, the court must first act as the agent for the moving party to decide 
which specific words or paragraphs that party wants stricken – and then decide whether they 
should be.  The court will not review  
a 21-page, 114-paragraph complaint and try to guess which language and paragraphs  
defendants want stricken.  Therefore, if defendants’ motion was in reality that the punitive 
damages allegations be stricken, that motion is denied as well.   
 

The court will, however, make certain observations.  The complaint contains five causes 
of action.  At best, punitive damages could be recoverable only as to the first three:  for fraud, 
conversion, and breach of fiduciary duty.  

 
As to these three causes of action, the facts alleged are sufficient to plead a claim 

for punitive damages.   The complaint alleges conduct including a multi-year scheme to 
repeatedly promise to divide the property equally – a promise that defendants never intended 
to keep because they continually tried to trick plaintiff into accepting property of lesser value 
or devalue property that was facially equal by falsifying records, hiding income, and creating 
false expenses.  If all this is true, a reasonable trier of fact could find it to be despicable.  
(See CC § 3294 (c).)   

 
However, the mere fact that the court will allow punitive damages to be alleged is no 

indication that the allegations will survive a motion for summary adjudication or a motion in 
limine at trial. 
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2. Allegations of any wrongdoing before August 20, 2018. 

 
This motion is denied for the same reasons as stated in the first four paragraphs 

regarding the court’s ruling concerning punitive damages.   
 
Again, the court will add a comment.  The complaint in this case and the documents of 

which the court has taken judicial notice mention a Settlement Agreement dated 1/9/17; 
additional agreements, including an amended settlement agreement, made in May 2018; and a 
Request for Dismissal with prejudice of  a prior lawsuit (“Stamm I”) concerning  breach of the 
1/9/17 Settlement Agreement or, in the alternative, the earlier agreement accepted in 
September 2016.  The Request for Dismissal of Stamm I was filed August 20, 2018. 

 
The theory behind this motion to strike is that the dismissal of Stamm I forecloses 

plaintiff, under principles of res judicata, from litigating any claims that were or could have been 
raised in Stamm I.  That would include any wrongdoing before plaintiffs signed the 1/9/17 
Settlement Agreement, conduct between then and the filing date of Stamm I; and any 
wrongdoing after the date of filing of Stamm I through the date that case was dismissed, the last 
of which defendants apparently argue could have been litigated in Stamm I by way of a 
supplemental complaint. 

 
Plaintiffs’ theory is that their key actions – entering into the 1/9/17 Settlement Agreement 

and the May 2018 agreements, and their dismissal of Stamm I – were all induced by 
defendants’ false promise that defendants intended to abide by the terms of those agreements 
and caused them damages, including the loss of the causes of action they released in the 
1/9/17 Settlement Agreement. Plaintiffs alternatively claim that this fraud permits them to rescind 
all those agreements, avoid the effect of the Request for Dismissal and/or collect all the 
same damages as if they had never released any claims and were suing on the pre-1/9/17 
claims directly. 

 
The court does not accept plaintiffs’ theory.  It will not allow plaintiffs to rebrand the 

damages that plaintiffs could have sought for torts committed before August 20, 2018 as 
damages for promissory fraud.  At various points along the timeline from 2016 to the present 
plaintiffs had various rights.  When they entered the 1/9/17 Settlement Agreement, they 
released certain rights and substituted them with new rights – the rights given under that 
Settlement Agreement.  Plaintiffs allege the settlement agreement in May 2018 was an 
amendment not a novation, so there was no substitution of rights there.  But when plaintiffs 
dismissed Stamm I they again ended the rights that existed before that dismissal that were or 
could have been litigated in Stamm I and created a new rights and obligations under the legal 
effect of the dismissal. 

 
Plaintiffs may plead rights in the alternative – the right to damages under the 2017 and 

2018 agreements or the right to the damages recoverable if those agreements are voided – but 
to seek the latter damages, plaintiffs must allege a legal theory that will put them back into an 
earlier position.  For a dismissed case, that is an equitable cause of action to set aside the 
Dismissal.  (See Lazzarone v. Bank of America (1986) 181 Cal.App.3d 581 really says.  (Ibid. 
(“Where a judgment has been obtained through extrinsic fraud it may be set aside, though long 
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since final, by independent suit in equity.”)  For released claims, that is rescission of the 
document containing the release, which usually must be accompanied by restoration of all 
benefits received under the document.  (See CC § 1691.)  Plaintiffs may not both retain the 
benefits of a Settlement Agreement and simultaneously act as though it does not exist. 

 
For this reason, while the court denies the Motion to Strike, it also grants plaintiffs leave 

to amend the complaint in the manner suggested above.  If plaintiffs elect to amend, they shall 
serve and file an amended complaint on or before November 30, 2019.  

 
3. Allegations of fiduciary duties against defendants not named as Co-Liaisons in 

the Exhibits to the Complaint. 
 

This motion is denied for the same reasons as stated in the first four paragraphs 
regarding the court’s ruling concerning punitive damages.  Defendants have failed to state in 
their Notice of Motion or in their moving and reply papers exactly which langue they want 
stricken. 

 
 Further, the motion is also denied for the reasons stated in the court’s ruling on the 
demurrer to the Third Cause of Action. 

 

 

 


